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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 29

[Docket No. TB-02-14]

RIN 0581-AC11

Flue-Cured Tobacco Advisory

Committee; Amendment of
Regulations

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: The U.S. Department of
Agriculture (USDA) is amending the
regulations for the Flue-Cured Tobacco
Advisory Committee (FCTAC) by
removing the sections which specify
composition of the committee. This will
allow greater flexibility in responding to
changing marketing conditions.

DATES: Effective October 2, 2002.
Comments are due before December 2,
2002.

ADDRESSES: Send comments to John P.
Duncan III, Deputy Administrator,
Tobacco Programs, Agricultural
Marketing Service (AMS), United States
Department of Agriculture (USDA),
STOP 0280, 1400 Independence
Avenue, SW., Washington, DC 20250—
0280. Comments will be available for
public inspection at this location during
regular business hours between 8 am
and 4:30 pm, Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT: ]ohn
P. Duncan III, Deputy Administrator,
Tobacco Programs, AMS, USDA, STOP
0280, 1400 Independence Avenue, SW.,
Washington, DC 20250-0280; telephone
number (202) 205-0567.
SUPPLEMENTARY INFORMATION: Since
1935, upon enactment of the Tobacco
Inspection Act, the USDA has provided
mandatory inspection services at

designated tobacco auction markets. In
2002, based on results of referenda
conducted among producers eligible for
price support, regulations were
amended to provide mandatory
inspection at places other than
designated tobacco auction markets. The
USDA has always sought the input of
the industry in implementing legislative
authority concerning marketing due to
the large geographic areas involved and
the different procedure in individual
types of tobacco such as size and weight
of packages used to display the product,
the number of designated markets, the
number of sets of buyers present, the
number of sales days, and other matters
that directly impact on the operation of
the auction markets and, therefore, the
Federal presence necessary to provide
the level of service desired by producers
and industry.

In 1974, at the request of the industry,
the USDA established the Flue-Cured
Tobacco Advisory Committee (FCTAC)
to provide a mechanism for consultation
with flue-cured producers, warehouse
representatives, and buying interests on
the problems peculiar to that type of
tobacco with particular emphasis on the
grower designation program. The
composition of the committee was
specified in regulations although it was
not necessary and is not customary. At
a recent meeting, the FCTAC
recommended that the regulations
referencing its composition and
representation be removed. Removal of
these regulations will not alter the
FCTAC’s purpose nor direction for an
orderly marketing of tobacco but will
allow the USDA more flexibility in
making structural changes in its
composition as a result of new
marketing changes. Historically, almost
all flue-cured tobacco was sold at
auction. In recent years, most flue-cured
tobacco has been sold under contract.

The USDA intends to decrease the
FCTAC from 39 members, each with an
alternate, to 21 members, each with an
alternate. The entities currently
represented on the FCTAC will not
change. The Flue-Cured Stabilization
Cooperation will be added with one
member. The rest of the apportionment
will change as follows: Georgia, South
Carolina, and Virginia Farm Bureaus
will decrease from two members each to
one member each; North Carolina Farm
Bureau will decrease from eight
members to four members; North

Carolina State Grange will decrease
from four members to two members;
Tobacco Association of United States
will decrease from five members to four
members; Bright Belt Warehouse
Association will decrease from 10
members to one member; Florida Farm
Bureau, South Carolina State Grange,
Tobacco Growers Association of North
Carolina, Philip Morris USA, R. J.
Reynolds Tobacco Company, and
Lorillard Tobacco Company will all
remain unchanged with one member
each.

There are currently regulations at 7
CFR subpart G, §§29.9401-29.9407
covering the FCTAC. Section 29.9403
(b), (c), (d), and (e) would be removed.

Executive Order 12866 and 12988

This rule has been determined to be
not significant for purposes of Executive
Order 12866, and, therefore, has not
been reviewed by the Office of
Management and Budget.

This rule has been reviewed under
Executive order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. The rule will not
exempt any State of local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

In conformance with the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), full consideration has been
given to the potential economic impact
upon small business. All tobacco
warehouses and producers fall within
the confines of “small business: which
are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. There
are approximately 190 tobacco
warehouses and approximately 450,000
tobacco producers and most warehouses
and producers may be classified as
small entities. The AMS has determined
that this action will not have a
significant economic impact on a
substantial number of small entities.
This interim final rule would not
substantially affect the normal
movement of the commodity into the
marketplace. Compliance with this
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interim final rule would not impose
substantial direct economic cost,
recordkeeping, or personnel workload
changes on small entities, and would
not alter the market share of competitive
positions of small entities relative to the
large entities and would in no way
affect normal competition in the
marketplace. This rule merely removes
section of the regulations that specify
composition of the FCTAC.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary and
customary to the public interest to give
preliminary notice prior to putting this
rule in effect, and that good cause exists
for not postponing the effective date of
this rule until 60 days after publication
in the Federal Register so that USDA
can utilize the advice of a committee
which reflects the current makeup of the
tobacco industry during the current
marketing season. This interim final
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to the finalization of
this rule.

List of Subjects in 7 CFR Part 29

Administrative practice and
procedure, Advisory committees,
Government publications, Imports,
Pesticides and pests, Reporting and
recordkeeping procedures, Tobacco.

For the reasons set forth in the
preamble, the regulations at 7 CFR part
29 are amended as follows:

PART 29—TOBACCO INSPECTION

Subpart G—Policy Statement and
Regulations Governing Availability of
Tobacco Inspection and Price Support
Services to Flue-Cured Tobacco on
Designated Markets

1. The authority citation for part 29,
subpart G continues to read as follows:

Authority: Tobacco Inspection Act, 49 Stat.
731 (7 U.S.C. et seq.); Commodity Credit
Corporation Charter Act, 62 Stat. 1070, as
amended (15 U.S.C. 714 et seq.); sec. 213,
Pub. L. 98-180, 97 Stat. 1149 (7 U.S.C. 1421;
49 Stat. 731 (7 U.S.C. 511 et seq.), unless
otherwise noted.

§29.9403

2. In §29.9403, paragraphs (b), (c), (d),
(e) and paragraph designation “(a)” are
removed.

Dated: September 25, 2002.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—24905 Filed 9-30-02; 8:45 am]
BILLING CODE 3410-02-P

[Amended]

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1400

RIN 0560-AG77

Payment Limits

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements
provisions of the Farm Security and
Rural Investment Act of 2002 regarding
per person payment limitations on
certain programs. This rule will limit
the amount of payments that may be
received by one person for direct and
counter-cyclical payments, marketing
loan and loan deficiency payments, and
conservation and environmental
programs.

EFFECTIVE DATE: September 27, 2002.

FOR FURTHER INFORMATION CONTACT: Dan
McGlynn, Production, Emergencies and
Compliance Division, United States
Department of Agriculture (USDA), Stop
0517, 1400 Independence Ave. SW.,
Washington, DC 20250-0517.
Telephone: (202) 720-3463. Electronic
mail: Dan_McGlynn@wdc.usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Notice and Comment

Section 1601(c) of the Farm Security
and Rural Investment Act of 2002 (the
2002 Act) requires that the regulations
needed to implement Title I of the 2002
Act, including those involved here, are
to be promulgated without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971, (36 FR 13804) relating to
notices of proposed rulemaking and
public participation in rulemaking.
These regulations are thus issued as
final.

Executive Order 12866

This final rule has been determined to
be significant under Executive Order
12866 and has been reviewed by the
Office of Management and Budget
(OMB). A cost-benefit assessment was
completed and is summarized after the
background section explaining the rule.

Federal Assistance Programs

This rule has a potential impact on all
programs listed in the Catalog of Federal

Domestic Assistance in the Agency
Program Index under the Department of
Agriculture, Farm Service Agency and
Natural Resources Conservation Service.
Other assistance programs are also
impacted.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because the
Commodity Credit Corporation (CCC) is
not required by 5 U.S.C. 553 or any
other law to publish a notice of
proposed rulemaking for the subject
matter of this rule.

Environmental Assessment

The environmental impacts of this
final rule have been considered under
the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. 4321 et seq.,
the regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and regulations of the Farm
Service Agency (FSA) of the Department
of Agriculture (USDA) for compliance
with NEPA, 7 CFR part 799. It has been
concluded that the rule will have no
significant impacts upon the human
environment as documented by an
environmental evaluation. A copy of the
environmental evaluation is available
for inspection and review upon request.
Therefore, the agency has determined
that this rule is a categorical exclusion
and no further environmental review is
required.

Executive Order 12778

The final rule has been reviewed
under Executive Order 12778. This rule
preempts State laws that are
inconsistent with it, however, this rule
is not retroactive. Before judicial action
may be brought concerning this rule, all
administrative remedies must be
exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) does not
apply to this rule because CCC is not
required by 5 U.S.C. 553 or any other
law to publish a notice of proposed
rulemaking about this rule. Also, this
rule contains no mandates as defined in
sections 202 and 205 of UMRA.



Federal Register/Vol. 67, No. 190/ Tuesday, October 1, 2002/Rules and Regulations

61469

Small Business Regulatory Enforcement
Fairness Act of 1996

Section 1601(c) of the 2002 Act
requires that the regulations necessary
to implement Title I of the 2002 Act
should be issued within 90 days of
enactment and that such regulations
shall be issued without regard to the
notice and comment provisions of 5
U.S.C. 553. Section 1601(c) also requires
that the Secretary use the authority in
section 808 of the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104-121 (SBREFA),
which allows an agency to forgo
SBREFA’s usual 60-day Congressional
review delay of the effective date of a
major regulation if the agency finds that
there is a good cause to do so. These
regulations affect the planting and
marketing decisions of a large number of
agricultural producers. Accordingly,
this rule is effective upon the date of
filing for public inspection by the Office
of the Federal Register.

Paperwork Reduction Act

Section 1601(c) of the 2002 Act
provides that the promulgation of
regulations and the administration of
Title I of the 2002 Act shall be done
without regard to chapter 5 of title 44
of the United States Code (the
Paperwork Reduction Act). Accordingly,
these regulations and the forms and
other information collection activities
need to administer the program
authorized by these regulations are not
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act.

Background

The 2002 Act authorized new
programs and benefits, including direct
payments and counter-cyclical
payments. In section 1603 of that Act,
by amendment to Section 1001 of the
Food Security Act of 1985 (7 U.S.C.
1308), Congress limited the amount of
such payments that could be received
by one person. The per person payment
limits are for direct payments, counter-
cyclical payments, marketing loan gains,
and loan deficiency payments of
$40,000, $65,000, and $75,000
respectively for the “covered
commodities” of corn, grain sorghum,
barley, oats, wheat, soybeans, minor
oilseeds, cotton and rice. Separate limits
for comparable peanut payments are set;
however, the $75,000 limits for
marketing loan gain and loan deficiency
payments includes payments for wool,
mohair and honey.

Summary of Cost Benefit Analysis

The 2002 Act carries over from
previous legislation an “actively

engaged in farming requirement” and
“person” rules for a producer to be
eligible to receive program benefits. The
definition of “person” includes
individuals and also encompasses
certain partnerships, corporations and
other types of organizations. The 2002
Act establishes per “person” payment
limitations for direct payments, counter-
cyclical payments, marketing loan gains,
and loan deficiency payments for the
covered commodities. There are also per
‘“person” payment limitations for the
various conservation and environmental
programs. Some diversified producers
may be able to pool several payment
limits from the same program, such as
peanuts, which have a limit of $75,000,
and corn and soybeans, which have
separate payment limits, to earn an
additional $75,000 in loan deficiency
payments. Plus, this producer could
receive $40,000 and $65,000 in direct
and counter-cyclical payments from the
corn, soybeans and peanuts.

Payment limits are further relaxed by
the availability of commodity
certificates for marketing assistance
repayment. Commodity certificates are
available to producers with outstanding
recourse marketing assistance loans and
may be used by producers or their
agents to acquire commodities pledged
as collateral for those loans. The
producer may purchase a commodity
certificate, exchange the certificate for
the loan collateral, the loan is
considered liquidated, and the producer
has no more obligation for that portion
of the collateral. Moreover, the payment
limit does not apply to any indirect
benefit the producer may realize from
such a transaction because there is no
marketing gain. An eligible producer,
however, must have an outstanding
commodity loan that has not matured.

In May 2002, the Congressional
Budget Office (CBO) estimated that the
2002 Act would change expenditures
compared to the previous legislation.
They compared two sets of policies
using the same commodity prices and
macroeconomic variables. CBO found
that in fiscal year 2002 through 2006 the
new set of payment limits would save
$92 million more than the payment
limits for programs in previous
legislation. This amount does not
establish that limits in the 2002 Act are
more effective since the available
programs have changed. Part of the
available savings may be credited to the
effects of the limits on the counter-
cyclical payments which did not exist
under the previous legislation. Contact
the information contact list in the
address section of this rule for
additional questions on the expected
impacts.

List of Subjects in 7 CFR Part 1400

Agriculture, Grant programs—
agriculture, Loan programs—agriculture,
Price support programs, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, 7 CFR part 1400 is amended
as follows:

PART 1400—PAYMENT LIMITATION
AND PAYMENT ELIGIBILITY

1. The authority citation for part 1400
is revised to read as follows:

Authority: 7 U.S.C. 1308 et seq.

2. Section 1400.1 is revised to read as
follows:

§1400.1 Applicability.

(a) Together with any additional
coverage as may apply with respect to
Subpart G of this part or other subpart
of this part as provided in such subpart,
this part is applicable to the following
programs (together with any other
programs which adopt this part by
reference):

(1) The program governed by part
1413 of this chapter;

(2) All programs governed by parts
1421 and 1427 of this chapter under
which a producer realizes a gain from
repaying a marketing assistance loan at
a lower rate than the commodity’s
original loan rate, and any program that
authorizes a loan deficiency payment
for a commodity;

(3) The Conservation Reserve Program
(CRP) as governed by part 1410 of this
chapter.

(b) This part does not apply to:

(1) CRP rental payments if they are
made to a State, including a political
subdivision or agency thereof, under a
special conservation reserve
enhancement program the Secretary
approves.

(2) CRP rental payments made to an
individual heir who succeeded to a
contract on inherited land, if the land
was subject to the CRP contract at the
time it was inherited.

(c) This part applies to the programs
specified in paragraph (a)(1) and (2) of
this section on a crop year basis, and
those in paragraph (a)(3) of this section
based on each fiscal year.

(d) This part is used to determine
whether individuals and entities are to
be treated as one person or as separate
persons regarding the application of
statutory provisions that limit the
amount of payments a specific person
may receive.

(e) Where more than one provision of
this part may apply, the provision most
restrictive on the program participant
shall apply.
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(f) Payments made to the following
are not subject to payment limitations
under this part:

(1) Public schools for land a public
school district owns; and

(2) A State for land a State owns that
is used to maintain a public school.

(g) Unless otherwise noted, the
following amounts are the payment
limitations per person per applicable
period for each payment or benefit:

Limitation
per person,
] er crop,
Payment or benefit %rograrFr)\
year or fis-
cal year
1. Direct Payments for covered
commodities .......cccoeverereene $40,000
2. Direct Payment for peanuts 40,000
3. Counter-Cyclical Payments
for covered commodities ....... 65,000
4. Counter-Cyclical Payment for
peanuts ...........occceiiiiiiniinns 65,000
5. Loan Deficiency Payments
and Marketing Loan Gains
for loan commodities ............. 75,000
6. Total Loan Deficiency Pay-
ments and Marketing Loan
Gains for peanuts, wool, mo-
hair and honey .........cccccceee... 75,000
7. Conservation Reserve Pro-
Oram .....ocoeeiviieeiee e, 50,000
8. Non-Insured Crop Disaster
Assistance Program (NAP)
Payments ........coocccveevveeennnnnnns 100,000
9. Environmental Quality Incen-
tives Program (EQIP) pay-
MENTS oo 1450,000
10. Agricultural Management
Assistance Program .............. 50,000
11. Conservation Security Pro-
gram (CSP):
220,000
235,000
245,000

(1) Payments made in accordance
with part 1412 of this chapter;

(2) Loan gains and loan deficiency
payments made in accordance with
parts 1421 and 1427 of this chapter;

(3) CRP annual rental payments made
in accordance with part 1410 of this
chapter;

(4) Non-Insured Crop Disaster
Assistance Program (NAP) payments
made in accordance with part 1437 of
this chapter; and

(5) For other programs, any payments
designated in individual program

regulations or elsewhere in this part.
* * * * *

§1400.5 [Amended]

4. Section 1400.5(b) is amended to
revise “1985 Act” to read ‘“Food
Security Act of 1985, as amended (7
U.S.C. 1281 note)”’.

Signed in Washington, DC, on September
12, 2002.

James R. Little,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 02—24817 Filed 9-27-02; 11:20 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1412

RIN 0560-AG71

Peanut Quota Buyout Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

1This statutory limit is applied on a “direct
attribution” method with respect to the indi-
vidual or entity.

2This limitation is attributed to an individual
or entity covered by a Conservation Security
Program contract.

3. Section 1400.3(b) is amended to
add a new definition for “Loan
commodity” in alphabetical order, to
revise the definition for “Payment”, and
to remove the definition for “Payment,
loan or benefit”, to read as follows:

§1400.3 Definitions.

* * * * *
(b) * * *
* * * * *

Loan commodity means wheat, corn,
grain sorghum, barley, oats, upland
cotton, extra long staple cotton, rice,
soybeans, other oilseeds, dry peas,
lentil, small chickpeas, wool, mohair,
peanuts and honey.

* * * * *

Payment means:

SUMMARY: This rule provides regulations
for a peanut quota buyout program as
required by Title I of the Farm Security
and Rural Investment Act of 2002 (the
2002 Act). Other provisions of the 2002
Act will be implemented under separate
rules. This rule will provide eligible
peanut quota holders compensation for
the lost value of their quota.

EFFECTIVE DATE: September 27, 2002.

FOR FURTHER INFORMATION CONTACT:
Lynn Tjeerdsma, Production,
Emergencies and Compliance Division,
Farm Service Agency, United States
Department of Agriculture (USDA), Stop
0517, 1400 Independence Ave, SW.,
Washington, DC 20250-0517. Phone:
(202) 720-6602. E-mail:
lynn_tjeerdsma@wdc.usda.gov. Persons
with disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA Target Center at (202) 720-
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Notice and Comment

Section 1601(c) of the 2002 Act
requires that the regulations to
implement Title I of the 2002 Act are to
be promulgated without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971, (36 FR 13804) relating to
notices of proposed rulemaking and
public participation in rulemaking.
These regulations are thus issued as
final.

Executive Order 12866

This final rule has been determined to
be economically significant under
Executive Order 12866 and has been
reviewed by the Office of Management
and Budget (OMB). A cost-benefit
assessment was completed and is
summarized after the background
section explaining the rule.

Federal Assistance Programs

The title and number of the Federal
assistance program, as found in the
Catalog of Federal Domestic Assistance,
to which this final rule applies are:
Commodity loans and loan deficiency
payments, 10.051.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because neither
the Secretary of Agriculture nor CCC are
required by 5 U.S.C. 553 or any other
law to publish a notice of proposed
rulemaking for the subject matter of this
rule.

Environmental Review

The environmental impacts of this
rule have been considered under the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and regulations of the Farm
Service Agency (FSA) of the Department
of Agriculture (USDA) for compliance
with NEPA, 7 CFR part 799. An
Environmental Evaluation was
completed and it was determined that
the proposed action does not have the
potential to significantly impact the
quality of the human environment and,
therefore, the rule is categorically
excluded from further review under
NEPA. A copy of the environmental
evaluation is available for inspection
and review upon request.

Executive Order 12778

The final rule has been reviewed in
accordance with Executive Order 12778.
This final rule preempts State laws that
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are inconsistent with its provisions, but
the rule is not retroactive. Before any
judicial action may be brought
concerning this rule, all administrative
remedies must be exhausted.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) does not
apply to this rule because neither the
Secretary of Agriculture nor CCC are
required by 5 U.S.C. 553 or any other
law to publish a notice of proposed
rulemaking for the subject matter of this
rule. Also, the rule imposes no
mandates as defined in UMRA.

Small Business Regulatory Enforcement
Fairness Act of 1996

Section 1601(c) of the 2002 Act
requires that the regulations necessary
to implement Title I of the 2002 Act
must be issued within 90 days of
enactment and that such regulations
shall be issued without regard to the
notice and comment provisions of 5
U.S.C. 553. Section 1601(c) also requires
that the Secretary use the authority in
section 808 of the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104-121 (SBREFA),
which allows an agency to forgo
SBREFA’s usual 60-day Congressional
Review delay of the effective date of a
major regulation if the agency finds that
there is a good cause to do so.
Accordingly, this rule is effective upon
the date of filing for public inspection
by the Office of the Federal Register.

Paperwork Reduction Act

Section 1601(c) of the 2002 Act
requires that these regulations be
promulgated and the programs
administered without regard to the
Paperwork Reduction Act. This means
that the information to be collected from
the public to implement these programs
and the burden, in time and money, the
collection of the information would
have on the public does not have to be
approved by the Office of Management
and Budget or be subject to the normal
requirement for a 60-day public
comment period.

Government Paperwork Elimination
Act

CCC is committed to compliance with
the Government Paperwork Elimination

Act (GPEA) and the Freedom to E-File
Act, which require Government
agencies in general, and the FSA in
particular, to provide the public the
option of submitting information or
transacting business electronically to
the maximum extent possible. Because
of the date that the regulations for this
program are required to be published,
the forms and other information
collection activities required by
participation in the Peanut Quota
Buyout Program (QBOP) are not yet
fully implemented in a way that would
allow the public to conduct business
with FSA electronically. Accordingly,
applications for this program may be
submitted at the FSA county offices by
mail or FAX.

Background

Section 1309 of the 2002 Act repeals
the marketing quota program for
peanuts authorized by title III of the
Agricultural Adjustment Act of 1938
(the 1938 Act). The regulations used to
administer that program for the 1996
through 2002 crop years were codified
at 7 CFR part 729. Other provisions of
the 2002 Act set forth payment and
marketing assistance loan programs for
the 2002 through 2007 crops of peanuts
that are similar to other major CCC
commodity programs. Section 1309 also
provides for CCC to pay eligible peanut
quota holders as part of the transition
from the repealed marketing quota
program to the new programs.

Generally, this rule provides for
payments to be made to each eligible
peanut quota holder based on the
amount of the peanut quota that was
available to such holder for the 2001
crop year as provided by 7 CFR part 729
as it was codified on January 1, 2002.
An eligible peanut quota holder is,
generally, a person who, as of May 13,
2002, owned a farm that was otherwise
eligible for a permanent peanut quota
under section 358—1(b) of the 1938 Act.
Temporary quota leases, transfers of
peanut quotas for seed, and peanut
quotas established for experimental
purposes are not eligible peanut quotas
for the buyout program established by
this rule.

Eligible quota holders may elect to
receive payment under this program in
five equal installments in each of the
2002 through 2006 fiscal years, or as a
single lump sum payment in any of
these years. To the extent practical, CCC
intends to make the 2003 through 2006
fiscal year payments between January 2
and January 31 of the applicable year.
For those who choose the five-payment
option, each QBOP payment will be
determined by multiplying the $0.11 per
pound rate provided in the law times

the pounds of peanut quota for which
such holder has been determined
eligible for a payment. Persons who opt
for the single lump payment will have
their payment calculated in the same
manner, except the payment rate will be
$0.55 per pound.

FSA has highly accurate records of
peanut quota holders and the amount of
peanut quota assigned to each quota
holder’s farm because of the extensive
record keeping and reporting
requirements of 7 CFR part 729 used to
monitor production of peanuts and
related information necessary to
establish each years’ peanut quota.
Additionally, in July of 2002, FSA sent
each quota holder of record for the 2001
peanut crop the pounds of peanut quota
assigned to each tract of land on every
farm (as constituted for FSA purposes)
in every county, and the total peanut
quota assigned to that quota holder.
This letter also notified the peanut
quota holders that enrollment for this
program would begin September 3,
2002, and end November 22, 2002. This
notification was completed prior to the
enrollment period for this program to
ensure that each eligible peanut quota
holder had sufficient time to validate
the accuracy of the FSA records to be
used to calculate the QBOP payment.

The 2002 Act provides that the date
of enactment of that act is to be used to
determine who is an eligible peanut
quota holder, or who owned a farm that
was eligible for a peanut quota under
section 358—1(b) of the 1938 Act. The
2002 Act provisions also address the
situation where peanut quota transfers
were initiated prior to May 13, 2002, but
not completed as of that date. For
example, if there was a written contract
for the purchase of all of a portion a
farm that was eligible to have a peanut
quota assigned to it in existence as of
May 13, 2002, and the parties to the
contract cannot agree on the manner in
which such quota would be assigned to
the different portions of the farm,
payments are to be made in a fair and
equitable manner taking into account
any incomplete permanent transfer of
such quota. Accordingly, CCC has
determined that, in the case of the
incomplete transfer of an entire farm,
the eligible peanut quota holder will be
considered the person contractually
bound to purchase the entire farm.
Where there was a partial sale of the
farm not yet completed by such date,
CCC will, if the parties cannot agree on
the division of the peanut quota, assign
the disputed quota taking into account
the ratio of cropland on the unsold
portion of the farm to the cropland on
the portion of the farm subject to the
purchase contract. Similarly, the 2002
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Act provides that where there was in
existence on May 13, 2002, an
agreement for the permanent transfer of
the peanut quota, but the transfer was
not completed by that date, the holder
will be the owner of the farm to which
the peanut quota was to be transferred.

Consistent with the 2002 Act, if a
written agreement was in effect before
May 13,2002, for the purchase of all or
portion of a farm and the parties had a
written agreement specifying the
distribution of the peanut quota, the
buyout payment will be disbursed as
specified in the agreement, so long as
the resulting distribution is consistent
with the 2002 Act. Also, if a farm is
determined eligible for a permanent
peanut quota on or before May 13, 2002,
and the farm is sold in whole or in part
after May 13, 2002, the peanut quota
attributed to the owner of the farm as of
such date cannot be transferred for
purposes of determining a quota buyout
payment. In addition, consistent with
the manner in which CCC administers
other commodity programs, a person
who holds a life estate interest in a farm
with a peanut quota will be considered
the owner in determining who is an
eligible peanut quota holder. A person
with a remainder interest in such farm
will not be considered to be an owner
for such purposes.

The 2002 Act also provides that,
notwithstanding any other provision of
that Act, a person can be determined to
be the eligible peanut quota holder if it
is determined that such action is
necessary for the fair and equitable
administration of the program.

The 2002 Act provides that once a
person’s eligibility for the QBOP has
been determined, such status is
maintained whether or not there is a
transfer of ownership of the farm.
Accordingly, once it is determined that
a person is eligible and CCC has
executed a buyout contract with such
person, the person may sell all or a
portion of their farm and still receive
the payment. CCC will not execute a
quota buyout contract with a person
who was the buyer of the farm in a
transaction that took place after May 13,
2002. If such a person believes that the
private sales transaction did not take
into account these statutory and
regulatory provisions, a private
resolution of such a dispute must be
undertaken by the parties to the
contract; neither FSA nor CCC will
participate in the resolution of such
matter.

CCC has attempted to provide actual
notice to all persons who are eligible to
participate in this program, based upon
the information required by FSA from
peanut quota holders in the past. Still,

there may have been transfers of farms
that were not reported to FSA or
incomplete transfers of peanut quotas
and farms as of May 13, 2002. It is not
possible for CCC to independently
verify all of the many transactions that
may have occurred with respect to farms
and peanut quotas since the transfer of
peanut quotas in 2001 until May 13,
2002. Accordingly, in order to ensure
that only persons who meet the
requirements of the 2002 Act receive a
QBOP payment and to reduce debt
collection efforts with respect to persons
who improperly represented their
eligibility status to CCC, CCC will
require program participants to make
certain representations regarding
whether the peanut quota or their farm
had been transferred to another person.
Also, this rule provides that a claim of:
(1) Ownership in a farm or peanut
quota; or (2) transfer of a farm or peanut
quota that should have been reported to
FSA under 7 CFR part 729, but was not,
may be disregarded in administration of
QQBOP in order to complete the
transition as quickly as possible from
the marketing quota program to the new
programs.

Similarly, in contemplation that there
will be disputes concerning who is the
owner of a farm or peanut quota for
purposes of determining the QBOP
payment, this rule provides that if: (1)
A payment is made to a peanut quota
holder, as identified on FSA records, for
a farm; and (2) a person who is not the
peanut quota holder, as identified on
FSA records, for a farm submits a quota
buyout contract or other written claim
to CCC more than 10 days after the date
of publication of this rule, no further
payments will be made with respect to
such farm until CCC has determined the
eligibility status of each claimant and
any other person who may be eligible to
receive the payment and the occurrence
of the earlier of: (1) Repayment of the
payment initially made to the peanut
quota holder identified on FSA records;
or (2) an administrative claim has been
established for repayment of such
payment under CCC’s debt collection
regulations at 7 CFR part 1403. If a
contract or other written claim is
provided to CCC within 10 days of the
date of this rule by two or more persons
for the same peanut quota used to
calculate a buyout payment, no payment
will be issued until CCC determines the
eligibility status of each claimant. This
procedure will allow payments to be
made by CCC prior to the end of the
program’s enrollment period on
November 22, 2002, while helping to
ensure that erroneous payments are not
made by CCC.

In summary, this rule contains two
important time periods: (1) The program
enrollment period of September 3, 2002
through November 22, 2002; and (2) the
10-day period beginning on October 1,
2002, and ending on October 11, 2002,
which is the time in which persons not
identified in FSA records as a peanut
quota holder on a specific farm may
submit a written claim to fully protect
their interests under the QBOP.

Cost/Benefit Assessment

Eligible peanut quota holders will
receive about $1.3 billion in
compensation for the lost value of their
quota. Payments shall be issued under
the contracts during fiscal years 2002
through 2006. In selection of the two
options to receive payments, five equal
installments, or the entire payment as a
lump sum, eligible quota holders are
expected to elect to receive about 90
percent of the payments, or $ 1.17
billion, in the first payment.

List of Subjects in 7 CFR Part 1412

Feed grains, Marketing quotas,
Peanuts, Price support programs,
Oilseeds, Reporting and recordkeeping
requirements.

Accordingly, 7 CFR part 1412 is
amended as set forth below.

1. Revise the heading of part 1412 to
read as set forth above.

2. The authority citation for part 1412
is revised to read as follows:

Authority: 7 U.S.C. 7201 et seq., 7959; 15
U.S.C. 714b, 714c.

PART 1412—PEANUT QUOTA
BUYOUT PROGRAM AND
PRODUCTION FLEXIBILITY
CONTRACT PROGRAM

3. In part 1412, redesignate subparts
A through E as subparts B through F,
respectively, and add a new subpart A
to read as follows:

Subpart A—Peanut Quota Buyout Program

Sec.

1412.1
1412.2
1412.3

Applicability.

Administration.

Definitions.

1412.4 Appeals.

1412.5 Enrollment; special filing and
payment provisions for persons who are
not the peanut quota holder of record.

1412.6 Eligible peanut quota holder.

1412.7 Contract provisions.

1412.8 Contract liability.

1412.9 Misrepresentation and scheme or
device.

1412.10 Offsets and assignments.

1412.11 Other regulations.
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Subpart A—Peanut Quota Buyout
Program

§1412.1 Applicability.

The regulations in this subpart govern
the Peanut Quota Buyout Program of the
Commodity Credit Corporation (CCC).
Generally, CCC will enter into contracts
with eligible peanut quota holders that
provide for payments to such holders
based upon the amount of the 2001 crop
peanut quota assigned to farms owned
by such holders as of May 13, 2002.

§1412.2 Administration.

(a) The program will be administered
under the general supervision of the
Executive Vice President, CCC, and
shall be carried out by the Farm Service
Agency (FSA) State and county
committees (State and county
committees).

(b) State and county committees, their
representatives and employees, have no
authority to modify or waive provisions
of this subpart, except as provided in
paragraph (e) of this section.

(c) The State committee shall take any
action required by the regulations of this
part that the county committee has not
taken. The State committee shall also:

(1) Correct, or require a county
committee to correct any action taken by
such county committee that is not in
accordance with this part; or

(2) Require a county committee to
withhold taking any action that is not in
accordance with this part.

(d) No provision or delegation to a
State or county committee shall
preclude the Executive Vice President,
CCG, or a designee, from determining
any question arising under the program
or from reversing or modifying any
determination made by a State or county
committee.

(e) The Deputy Administrator may
authorize State and county committees
to waive or modify deadlines, except
statutory deadlines, and other non-
statutory requirements in cases where
lateness or failure to meet such other
requirements does not adversely affect
operation of the program.

(f) A representative of CCC may
execute a contract for a quota buyout
only under the terms and conditions of
this part, and as determined and
announced by the Executive Vice
President, CCC. Any contract that is not
executed in accordance with such terms
and conditions, including any
purported execution prior to the date
authorized by the Executive Vice
President, CCC, is null and void and
shall not be considered to be a contract
between CCC and any person executing
the contract.

§1412.3 Definitions.

The definitions in this section shall
apply for all purposes of administering
the Peanut Quota Buyout. The terms
defined in part 718 of this title and part
1400 of this chapter shall also be
applicable, except where those
definitions conflict with the following
definitions in this section:

Contract means a Peanut Quota
Buyout Program Contract, and its
Appendix for the Peanut Quota Buyout
Program to be executed on a form and
in a manner as prescribed by CCC.

Deputy Administrator means the
Deputy Administrator for Farm
Programs, FSA, or a designee.

Eligible Quota means the amount of
peanut quota owned by an eligible
peanut quota holder as of May 13, 2002,
based on the 2001 quota for the
purposes of determining Peanut Quota
Buyout Program payments. Eligible
quota does not include peanut quota
established for seed or experimental
purposes and quotas subject to a
temporary lease or transfer.

§1412.4 Appeals.

A person may obtain reconsideration
and review of any adverse
determination made under this part in
accordance with the appeal regulations
found at parts 11 and 780 of this title.

§1412.5 Enrollment; special filing and
payment provisions for persons who are
not the peanut quota holder of record.

(a) Enrollment for the Peanut Quota
Buyout Program begins September 3,
2002, and ends November 22, 2002.
Application for payment must be made
by signing the contract. Payments will
be made by CCC to eligible peanut quota
holders as soon as practicable beginning
October 11, 2002.

(b)(1) If contracts or other written
claims are provided to CCC by October
11, 2002, by two or more persons with
respect to the same peanut quota used
to calculate a Peanut Quota Buyout
Program payment, CCC will not issue
such payment until CCC has determined
the eligibility status of each claimant.

(2) If CCC has made a payment to a
peanut quota holder, as identified on
FSA records, for a farm and after
October 11, 2002, a person who is not
a peanut quota holder, as identified on
FSA records, for such farm submits a
contract or other written claim with
CCC for the same quota used to issue the
initial payment, CCC will issue no
further payments for such farm until
CCC has determined the eligibility
status of each person who has filed a
contract or other written claim for such
farm and the occurrence of the earlier
of:

(i) Repayment of the initial payment
made by CCC; or

(ii) The establishment, in accordance
with part 1403 of this chapter, by CCC
of a claim for repayment of the initial
payment.

(c) Payments to a person who CCC has
determined to be an eligible peanut
quota holder with respect to a farm but
who, as of September 3, 2002, were not
the peanut quota holder, as identified
on FSA records as of May 13, 2002, for
such farm will be made by CCC after
November 22, 2002, unless prior to
November 22, 2002, CCC has received
an acknowledgment from the peanut
quota holders, as identified on FSA
records as of May 13, 2002, that they:

(1) Will not file a contract for such
peanut quota; and

(2) Transferred the peanut quota to
such other party prior to May 13, 2002.

§1412.6 Eligible peanut quota holder.

(a) A person shall be eligible for a
payment under this part only if CCC has
determined the person to be an “eligible
peanut quota holder” for purposes of
this part. To be an eligible peanut quota
holder, a person must, as of May 13,
2002:

(1) Have owned a farm, or had a life
estate interest in a farm, to which
paragraphs (a)(2) and (b) of this section
do not apply, that was eligible for a
permanent peanut quota under part 729
of this title, as in effect on January 1,
2002, without regard to quotas
established for seed or experimental
purposes or quotas subject to temporary
leases or temporary transfers;

(2) Be a party to a written contract for
the purchase of all or a portion of the
farm identified in paragraph (a)(1) of
this section that was in effect on or
before May 13, 2002. If the parties to the
contract are unable to agree to the
division of the applicable peanut quota
on the land subject to the written
contract, the Deputy Administrator,
taking into account any incomplete or
permanent transfer of the peanut quota
that has otherwise been agreed to, shall
provide for the equitable division of the
payments made under this part by
determining the eligible peanut quota
holders and allocating the disputed
amount of the peanut quota to such
holders. This allocation will take into
account the ratio of cropland on the
unsold portion of the farm and the
cropland on the portion of the farm
subject to the purchase contract;

(3) Be a party to a written contract
that was in effect on or before May 13,
2002, for the permanent transfer of a
peanut quota to such party’s farm but
was not completed by that date. In such
a case, the eligible peanut quota holder
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is the owner of the farm, as of May 13,
2002, to which the peanut quota was to
be transferred; or

(4) Have owned a farm with a peanut
quota which is protected under a
Conservation Reserve Program contract
in accordance with part 1410 of this
chapter;

(b) Notwithstanding any provision of
paragraph (a) of this section, CCC may
determine that a person is an eligible
peanut quota holder with respect to an
amount of peanut quota for the purposes
of this section, to the exclusion of all
other persons in order to provide for the
fair and equitable administration of this
part so long as the total amount of
eligible quota pounds for all program
participants does not exceed the
quantity of peanut quota that was
available to all quota holders in the
2001 crop year.

(c) Sales and transfers of farms and
peanut quotas may be disregarded by
CCC when:

(1) Such sales and transfers were
required to be reported to FSA under
part 729 of this title; or

(2) It is otherwise determined by CCC
that it would be unfair and inequitable
in the overall administration of the
program to make or modify an eligibility
determination based on claims of
transfers or sales that preceded January
1, 2002.

§1412.7 Contract provisions.

(a)(1) CCC will, on a per-farm basis,
offer to enter into a contract with each
eligible peanut quota holder on such
farm under which CCC will provide a
payment in five equal installments in
each of the 2002 though 2006 fiscal
years or in one lump sum payment in
any such fiscal year as selected by such
holder.

(2) Eligible peanut quota holders who
elect to receive five equal installments
payments will receive the fiscal year
2002 payment no later than December
31, 2002 and, as determined by CCC,
between January 2 and January 31 in
each of the years 2003 through 2006.

(3) Eligible peanut quota holders who
elect to receive one lump sum payment
may specify the fiscal year in which
they wish to receive a payment. CCC
will determine the day in such fiscal
year that the payment will be made by
CCC.

(b) The amount of each payment made
under paragraph (a)(2) of this section
shall be the product determined by
multiplying:

(1) $0.11 per pound; times

(2) The amount of eligible quota
pounds of the eligible peanut quota
holder.

(c) The amount of each payment made
under paragraph (a)(3) of this section
shall be the product determined by
multiplying the product determined
under paragraph (b) of this section times
five.

(d) After a payment option has been
selected under paragraph (a) of this
section and a payment has been made
by CCC, no change in the payment
option will be allowed except as
authorized by the Executive Vice
President, CCC.

§1412.8 Contract liability.

All signatories to a contract are jointly
and severally liable for contract
violations and resulting repayments and
liquidated damages.

§1421.9 Misrepresentation and scheme or
device.

A person who is determined to have:
(a) Erroneously represented any fact
affecting a program determination made

in accordance with this subpart;

(b) Adopted any scheme or device
that tends to defeat the purpose of the
program; or

(c) Made any fraudulent
representation affecting a program
determination made in accordance with
this subpart, must refund all payments
received on all contracts entered into
under this subpart, plus interest as
determined in accordance with part
1403 of this chapter, and pay to CCC
liquidated damages as specified in the
contract.

§1412.10 Offsets and assignments.

(a) Except as provided in paragraph
(b) of this section, any payment or
portion thereof made to any person
under this subpart shall be made
without regard to questions of title
under State law and without regard to
any claim or lien against the peanut
quota or the farm for which a peanut
quota had been established under part
729 of this title by any creditor or any
other person.

(b) Any person eligible to receive a
payment made under this subpart may
assign the payment in accordance with
part 1404 of this chapter.

§1412.11 Other regulations.

(a) The provisions of part 12 of this
title, the controlled substance
provisions of part 718 of this title, and
the payment limitation provisions of
part 1400 of this chapter shall not be
applicable to payments made under this
subpart.

(b) The provisions of part 707 of this
title relating to the making of payments
in the event of the death of a program
participant and in the event of other

special circumstances shall apply to

payments made under this subpart.
Signed in Washington, DC, on September

25, 2002.

James R. Little,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 02—24816 Filed 9—27-02; 11:20 am]
BILLING CODE 3410-05-P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 103 and 214
[INS No. 1946-98; AG Order No. 2617-2002]
RIN 1115-AF29

Delegating the Secretary of Labor the
Authority To Adjudicate Certain
Temporary Agricultural Worker (H-2A)
Petitions

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Withdrawal of final rule.

SUMMARY: On July 13, 2000, the
Immigration and Naturalization Service
(Service) published a final rule in the
Federal Register, delegating the
adjudication of certain petitions for
agricultural workers (H-2A) to the
United States Department of Labor
(DOL). Subsequently, the effective date
for that final rule was delayed until
October 1, 2002. On November 8 and 16,
2001, the DOL held public briefings
concerning the delegations. Based on
the public response at these briefings
the DOL has determined that the
delegation of authority for adjudicating
H-2A petitions would not benefit the
public as initially contemplated. In
consideration of DOL’s actions and
subsequent events, the delegation of
authority does not appear to be
appropriate at this time. Accordingly
the Attorney General is withdrawing the
July 13, 2000, final rule delegating
authority to the DOL.

DATES: The final rule amending 8 CFR
parts 103 and 214 published in the
Federal Register at 65 FR 43528 (July
13, 2000) and deferred at 65 FR 67616
(November 13, 2000) and 66 FR 49514
(September 28, 2001) is withdrawn as of
October 1, 2002.

FOR FURTHER INFORMATION CONTACT: Mari
F. Johnson, Adjudications Officer,
Business and Trade Services Branch,
Adjudications Division, Immigration
and Naturalization Service, 425 I Street
NW., Room 3214, Washington, DC
20536, telephone (202) 353-8177.

SUPPLEMENTARY INFORMATION:
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Purpose of Delegating Adjudication of
Certain H-2A Petitions to the DOL

In an attempt to streamline the
processing of petitions filed for
agricultural workers, the Department of
Justice in consultation with the DOL,
decided that the Attorney General’s
authority to adjudicate certain H-2A
petitions should be delegated to the
DOL. It was estimated that the
delegation of authority would shorten
the processing time of H-2A petitions
by as much as 10 days.

Regulations Delegating H-2A Authority
to DOL and Extensions of the Effective
Date

On July 13, 2000, the Attorney
General published a final rule in the
Federal Register at 65 FR 43528—-43534
delegating the authority to adjudicate
certain H-2A petitions for the
temporary employment of
nonimmigrant aliens in agriculture in
the United States to the DOL. The final
rule, which amended 8 CFR parts 103
and 214, was to take effect on November
13, 2000.

Also on July 13, 2000, the DOL
published a final rule at 65 FR 43538
with an effective date of November 13,
2000, implementing the above-
mentioned delegation of authority from
the Service to the DOL.

On November 13, 2000, the Service
published a final rule at 65 FR 67616,
and DOL published an interim final rule
at 65 FR 67628, each delaying the
effective date of their respective July 13,
2000, H-2A rules until October 1, 2001.

On September 28, 2001, the Service at
66 FR 49514 published a subsequent
final rule, and on September 27, 2001,
DOL at 66 FR 49275 published another
interim final rule with requests for
comments, further delaying the effective
date of the H-2A final rule until October
1, 2002. DOL also published a proposed
rule at 66 FR 49329 on September 27,
2001 in conjunction with its interim
rule of the same date announcing that it
was holding two public briefings in
order to obtain additional comments
concerning the delegation of authority.

Proposed Regulations Regarding
Procedures for Processing H-2A
Petitions

On July 13, 2000, and concurrently
with the H-2A final delegation of
authority rule, the Service at 65 FR
43535 published a companion notice of
proposed rulemaking (NPRM) for public
comment, proposing among other things
that all petition requests, extensions of
stay, and change of status petitions
would be filed with DOL and that the
current Service petition fee would be

collected by DOL as part of the
combined fee.

Concurrently with publication of the
Service’s proposed rule, the DOL
published at 65 FR 43545 a companion
NPRM setting forth implementation
measures necessary for the successful
implementation of the delegation of
authority to adjudicate petitions.

On August 17, 2000, at 65 FR 50166,
the Service reopened and extended the
comment period for the proposed rule.
Also on August 17, 2000, at 65 FR
50170, the DOL reopened and extended
the comment period on its NPRM. This
action was taken in order to obtain
additional information from the public
relating to the delegation such as the
consolidation of forms and the
appropriate fees as well as other issues.

Events Necessitating the Withdrawal of
the Final Rule

The DOL held two public briefings to
obtain additional information regarding
the delegation of authority. The
briefings were held at Washington, DC
on November 8, 2001, and in Monterrey,
California on November 16, 2001. After
considering the comments received
from the public at these two briefings,
the DOL determined that the delegation
of authority would not be a benefit to
the public as initially contemplated.
The attendees at these two briefings
overwhelmingly disapproved of the
transfer of authority between the two
agencies, arguing that it would
complicate the labor certification
process rather than streamline it.
Further, the attendees at the briefings
expressed reservations about DOL’s
plans to consolidate the Service’s Form
1-129, Petition for Nonimmigrant
Worker, with DOL’s Form ETA-750A,
Application for Alien Labor
Certification.

In addition, subsequent to the initial
proposal to delegate authority to DOL,
the Service has changed its procedures
and now requires that security checks
be performed prior to the adjudication
of any type of application and petition.
The Service is more suited to perform
these checks rather than the DOL.

Finally, the Administration has
proposed that the nation’s immigration
function be reorganized within the
newly established Department of
Homeland Security. As a result, it does
not appear that the delegation is
appropriate at this time.

In consideration of these factors, the
final rule published on July 13, 2000, at
65 FR 43528-45534 is being withdrawn
in this final rule. In addition, in a
document published elsewhere in this
issue of the Federal Register, the
Service is withdrawing the proposed

rule that was published in the Federal
Register on July 13, 2000, at 65 FR
43535.

The final rule published on July 13,
2000, can be withdrawn without further
notice and comment because the
delegation of authority to adjudicate
petitions from the Attorney General to
the Secretary of Labor constitutes a rule
of agency practice or procedure within
the meaning of section 5 U.S.C.
533(b)(A), and accordingly is exempt
from the Administrative Procedure Act’s
notice and comment procedures. These
procedural rules would not have made
a substantive change in the rules, but
instead would have transferred an
existing procedural function from the
one agency to another permitting
employers to omit one step in the
process of importing foreign agricultural
workers. This rule nullifies that planned
transfer, maintaining the status quo.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule is
administrative in nature and merely
withdraws a final rule published in the
Federal Register.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely effect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States based companies
to compete with foreign based
companies in domestic and export
markets.

Executive Order 12866

This rule is considered by the
Department of Justice, to be a
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“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this regulation has been
submitted to the Office of Management
and Budget for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988,
relating to Civil Justice Reform.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, all
Departments are required to submit to
the Office of Management and Budget
(OMB), for review and approval, any
reporting requirements inherent in a
final rule. This rule does not impose any
new reporting or recordkeeping
requirements under the Paperwork
Reduction Act.

List of Subjects
8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Surety
bonds.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

Accordingly, the final rule amending
8 CFR parts 103 and 214 published in
the Federal Register at 65 FR 43528
(July 13, 2000) is withdrawn.

Dated: September 27, 2002.
John Ashcroft,
Attorney General.
[FR Doc. 02-25031 Filed 9-27-02; 1:00 pm]
BILLING CODE 4410-10-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-22—-AD; Amendment
39-12892; AD 2002-19-12]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 747-200B, —300, —400, —400D,
and —400F Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747—
200B, —300, —400, —400D, and —400F
series airplanes; that currently requires
repetitive inspections to detect cracking
of fire extinguisher discharge tubes in
certain engine struts, and corrective
action, if necessary. For certain
airplanes, that AD also provides for an
optional modification of the fire
extinguisher discharge tubes, which
constitutes terminating action for the
repetitive inspections. This amendment
makes the previously optional
modification of the fire extinguisher
discharge tubes mandatory for all
affected airplanes and adds one airplane
to the applicability. This amendment is
prompted by a report that the check tee
valve at the top of an engine strut can
be damaged such that no extinguishing
agent can get to the engine. The actions
specified by this AD are intended to
prevent blockage of the check tee valve
and cracks in the fire extinguisher
discharge tubes in the engine struts,
preventing the fire extinguishing agent
from being delivered to the engine or
reducing the amount delivered to the
engine, which could permit a fire to
spread from the engine to the wing of
the airplane.

DATES: Effective November 5, 2002.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of November
5, 2002.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of April 25, 2000 (65 FR
18881, April 10, 2000).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the

Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Sulmo Mariano,
Aerospace Engineer, Propulsion Branch,
ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056;
telephone (425) 227-2686; fax (425)
227-1181.

Other Information: Judy Golder,
Airworthiness Directive Technical
Editor/Writer; telephone (425) 687—
4241, fax (425) 227-1232. Questions or
comments may also be sent via the
Internet using the following address:
judy.golder@faa.gov. Questions or
comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2000-07-10,
amendment 39-11664 (65 FR 18881,
April 10, 2000); which is applicable to
certain Boeing Model 747-200B, —300,
—400, —400D, and —400F series
airplanes; was published in the Federal
Register on April 3, 2002 (67 FR 15755).
The action proposed to continue to
require repetitive inspections to detect
cracking of fire extinguisher discharge
tubes in certain engine struts, and
corrective action, if necessary. The
action proposed to require a
modification of the fire extinguisher
discharge tubes, which would constitute
terminating action for the repetitive
inspections, and also proposed to add
one additional airplane to the
applicability.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Give Credit for Modification Per
Original Issue of Service Bulletin

Several commenters, including the
Air Transport Association of America
(on behalf of its members), request that
the FAA revise the proposed AD to give
credit for modifications accomplished
in accordance with the original issue of
Boeing Service Bulletin 747-26-2233,
dated May 11, 1995. (Paragraph (b) of
the proposed AD refers to Boeing Alert
Service Bulletin 747-26A2233, Revision
1, dated November 16, 2000, as the
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appropriate source of service
information for modification of the
routing of the fire extinguishing tubes
on Boeing Model 747-400 and 747—
400F series airplanes equipped with
Pratt & Whitney PW4000 engines.) The
commenters note that there are no
differences between the work
instructions of the original issue and
Revision 1 of that service bulletin.

The FAA concurs with the
commenters’ request. We note that
paragraph (b) of AD 2000—-07-10 refers
to the original issue of Boeing Service
Bulletin 747-26—-2233 as the appropriate
source of service information for
accomplishment of the optional
terminating action in that AD. This
provision should have been included in
the proposed AD. Accordingly, we have
revised paragraph (b) of this AD to allow
modification in accordance with either
the original issue or Revision 1 of
Boeing Service Bulletin 747-26-2233.
Such modification will constitute
terminating action for Boeing Model
747—-400 and 747—400F series airplanes
equipped with Pratt & Whitney PW4000
engines.

Explanation of Change Made to
Proposal

The FAA has changed all references
to a “detailed visual inspection” in the
proposed AD to “detailed inspection” in
this final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 268
airplanes of the affected design in the
worldwide fleet. We estimate that 47
airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 2000-07-10, and
retained in this AD, take approximately
1 work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the currently required
inspections on U.S. operators is
estimated to be $2,820, or $60 per
airplane, per inspection cycle.

The new modification required by
this AD will take approximately 32
work hours per airplane to accomplish,
at an average labor rate of $60 per work

hour. Required parts will cost
approximately $5,488 per airplane.
Based on these figures, the cost impact
of this new requirement on U.S.
operators is estimated to be $348,176, or
$7,408 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11664 (65 FR
18881, April 10, 2000), and by adding
a new airworthiness directive (AD),
amendment 39-12892, to read as
follows:

2002-19-12 Boeing: Amendment 39-12892.
Docket 2001-NM-22—AD. Supersedes
AD 2000-07-10, Amendment 39-11664.

Applicability: Model 747-200B, —300,
—400, —400D, and —400F series airplanes
equipped with General Electric CF6—-80C2
series engines, line number 679 through 1060
inclusive; and Model 747—400 and 747—400F
series airplanes equipped with Pratt &
Whitney PW4000 engines, line numbers 696
through 1062 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent blockage of the check tee valve
and cracks in the fire extinguisher discharge
tubes in the engine struts, preventing the fire
extinguishing agent from being delivered to
the engine or reducing the amount delivered
to the engine, which could permit a fire to
spread from the engine to the wing of the
airplane, accomplish the following:

Restatement of Requirements of AD 2000-
07-10:

Repetitive Inspections and Corrective Actions

(a) For Model 747—200B, —300, —400,
—400D, and —400F series airplanes equipped
with General Electric CF6—80C2 series
engines, line number 679 through 1060
inclusive; and Model 747—400 and 747—400F
series airplanes equipped with Pratt &
Whitney PW4000 engines, line numbers 696
through 1061 inclusive: Within 30 days after
April 25, 2000 (the effective date of AD
2000-07-10, amendment 39-11664), perform
a detailed inspection to detect cracking of the
fire extinguisher discharge tubes in the
number 2 and number 3 engine struts, in
accordance with Boeing Alert Service
Bulletin 747-26A2266, dated March 3, 2000.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
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lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no cracking is detected, repeat the
inspection thereafter at intervals not to
exceed 18 months.

(2) If any cracking is detected, prior to
further flight, replace the cracked tube with
a new or serviceable part, in accordance with
Boeing Alert Service Bulletin 747-26A2266,
dated March 3, 2000. Repeat the inspection
required by paragraph (a) of this AD within
18 months after the replacement and
thereafter at intervals not to exceed 18
months.

New Requirements of This AD

Modification—Airplanes With Pratt &
Whitney PW4000 Engines

(b) For Model 747—400 and 747—400F
series airplanes equipped with Pratt &
Whitney PW4000 engines: Within 24 months
after the effective date of this AD, modify the
routing of the fire extinguishing tubes
between the inboard fire bottles and the
inboard engines in accordance with Boeing
Service Bulletin 747-26-2233, dated May 11,
1995; or Boeing Alert Service Bulletin 747—
26A2233, Revision 1, dated November 16,
2000. Accomplishment of the requirements
of this paragraph constitutes terminating
action for the repetitive inspections required
by paragraph (a) of this AD for Model 747—
400 and 747—400F series airplanes equipped
with Pratt & Whitney PW4000 engines.

Modification—Airplanes With General
Electric CF6-80C2 Series Engines

(c) For 747-200B, —300, —400, —400D, and
—400F series airplanes equipped with
General Electric CF6—80C2 series engines:
Within 24 months after the effective date of
this AD, modify the routing of the fire
extinguishing tubes between the inboard fire
bottles and the inboard engines in
accordance with Boeing Alert Service
Bulletin 747-26A2267, dated December 20,
2000. Accomplishment of the requirements
of this paragraph constitutes terminating
action for the repetitive inspections required
by paragraph (a) of this AD for Model 747—
200B, —300, —400, —400D, and —400F series
airplanes equipped with General Electric
CF6-80C2 engines.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§ sections 21.197 and

21.199 of the Federal Aviation Regulations
(14 CFR 21.197 and 21.199) to operate the
airplane to a location where the requirements
of this AD can be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Boeing Alert Service Bulletin 747—
26A2266, dated March 3, 2000; Boeing
Service Bulletin 747-26-2233, dated May 11,
1995, or Boeing Alert Service Bulletin 747—
26A2233, Revision 1, dated November 16,
2000; and Boeing Alert Service Bulletin 747—
26A2267, dated December 20, 2000; as
applicable.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 747-26A2233,
Revision 1, dated November 16, 2000; and
Boeing Alert Service Bulletin 747-26A2267,
dated December 20, 2000; is approved by the
Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 747-26A2266,
dated March 3, 2000; and Boeing Service
Bulletin 747-26-2233, dated May 11, 1995;
was approved previously by the Director of
the Federal Register as of April 25, 2000 (65
FR 18881, April 10, 2000).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
November 5, 2002.

Issued in Renton, Washington, on
September 19, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—24406 Filed 9-30-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-268-AD; Amendment
39-12891; AD 2002-19-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200 and —300 Series
Airplanes Powered by Pratt & Whitney
JT9D Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 767—
200 and —300 series airplanes powered

by Pratt & Whitney JT9D series engines,
that requires replacement of the existing
deactivation pin, aft cascade pin
bushing, and pin insert on each thrust
reverser half, with new, improved
components. This action is necessary to
prevent failure of the thrust reverser
deactivation pins, which could result in
deployment of the thrust reverser in
flight and consequent reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective November 5, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
5, 2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical Information: John Vann,
Aerospace Engineer, Propulsion Branch,
ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056;
telephone (425) 227-1024; fax (425)
227-1181.

Other Information: Judy Golder,
Airworthiness Directive Technical
Editor/Writer; telephone (425) 687—
4241, fax (425) 227-1232. Questions or
comments may also be sent via the
Internet using the following address:
judy.golder@faa.gov. Questions or
comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 767-200 and —300 series
airplanes powered by Pratt & Whitney
(P&W) JT9D series engines was
published in the Federal Register on
November 19, 2001 (66 FR 57904). That
action proposed to require replacement
of the existing deactivation pin, aft
cascade pin bushing, and pin insert on
each thrust reverser half, with new,
improved components.
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Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed AD

One commenter supports the
proposed AD, and notes that the design
of the thrust reverser system on Model
767 series airplanes powered by P&W
JT9D series engines is similar to that on
Model 767 series airplanes equipped
with P&W PW4000 series engines.

Disagreement With Proposed AD/
Request for Withdrawal

Two commenters disagree with the
proposed AD, and one of these
commenters requests that the FAA
withdraw the proposal.

Both commenters note that the
proposed AD is prompted by partial
deployment of the thrust reversers on
airplanes equipped with P&W PW4000
series airplanes, and no similar
incidents have occurred on airplanes
equipped with P&W JT9D series
engines. The commenters emphasize
that there are significant differences in
design and function between the thrust
reverser systems on these two engine
models. Both commenters point out
that, while the thrust reverser system on
Model 767 P&W PW4000 series engines
incorporates two hydraulic isolation
valves—a motorized hydraulic isolation
valve for deployment and a hydraulic
stow valve for stowage, the thrust
reverser system on Model 767 P&W
JT9D series engines has only a hydraulic
isolation valve, and no motorized
isolation valve. The commenters
maintain that the differences between
the thrust reverser systems on the two
engine models make the identified
unsafe condition unique to P&W
PW4000 series engines.

As further evidence of this, the
commenters emphasize that the
previous incidents occurred due to
improper deactivation of the motorized
isolation valve in the thrust reverser
system by maintenance personnel who
were not properly trained or did not
follow procedures for proper
deactivation of the thrust reverser
system. Finally, both commenters point
out that all previous incidents have
occurred after landing during a
commanded thrust reverser deployment,
and they assert that this is not a safety-
of-flight concern, but an economic
concern (i.e., potential significant
damage to the thrust reverser sleeves).

We do not concur with the request to
withdraw the proposed AD. Although

we recognize that there are differences
between the two thrust reverser systems,
we find that the similarities between the
two thrust reverser systems make
airplanes powered by JT9D series
engines potentially subject to the
identified unsafe condition. We note
that the airplane manufacturer also
considers these similarities sufficient to
create the risk of an in-flight
deployment of a thrust reverser.

Also, while we acknowledge that all
previous incidents on Model 767 series
airplanes powered by P&W PW4000
series engines occurred after landing,
the airplane manufacturer has reported
an incident of a partial in-flight
deployment on a Model 747-400 series
airplane powered by P&W PW4000
series engines. That incident has been
attributed to improper deactivation of
the thrust reverser. When deactivated,
the thrust reverser is restrained by
locking the hydraulic valve, locking and
deactivating the sync lock, and inserting
the deactivation pin. However,
maintenance crews occasionally will
improperly deactivate the hydraulic
valve or sync lock, leaving only the
structural integrity of the deactivation
pin as protection from in-flight
deployment. Considering the criticality
of a deployment of a thrust reverser in
mid-flight, we consider this a safety-of-
flight issue.

Further, we acknowledge the
commenters’ remarks on training and
supervision deficiencies. While
increased training and proper
supervision can alleviate the noted
problems, current levels of training and
supervision have not reduced the
incidents of improper maintenance to
an acceptable level.

For the reasons stated previously, we
find that no change to the final rule is
necessary in this regard.

Acknowledge Errors in the Work
Instructions in Service Bulletin

The commenter that urges us to
withdraw the proposed AD (as
described in the previous section) states
that the Work Instructions in Boeing
Alert Service Bulletin 767—-78A0089,
dated July 19, 2001, cannot be
accomplished on the thrust reverser
system on Model 767 P&W JT9D series
engines. The commenter points out that
certain steps in the work instructions
refer to components that do not exist on
Model 767 P&W JT9D series engines. As
noted previously, while the thrust
reverser system on Model 767 P&W
PW4000 series engines has two
hydraulic isolation valves—a motorized
hydraulic isolation valve for
deployment and a hydraulic stow valve
for stowage, the thrust reverser system

on Model 767 P&W JT9D series engines
has only a hydraulic isolation valve, no
motorized isolation valve. Therefore, for
example, the instruction in paragraph
3.B.4. of Boeing Alert Service Bulletin
767—-78A0089 to ‘“Deactivate the
Motorized Isolation Valve and the Stow
Valve * * *” cannot be done because
there are not two valves to deactivate on
the thrust reverser system on Model 767
P&W JT9D series engines.

These observations were part of the
commenter’s request for us to withdraw
the proposed AD. We do not concur
with this request. However, we
acknowledge that the wording of the
instructions in paragraphs 3.B.4. and
3.L.1. of Boeing Alert Service Bulletin
767—78A0089 is somewhat confusing.

Since we issued the notice of
proposed rulemaking (NPRM), Boeing
has issued Alert Service Bulletin 767—
78A0089, Revision 1, dated May 30,
2002. Among other changes, Revision 1
of the service bulletin corrects the errors
in the work instructions of the original
issue of the service bulletin to which the
commenter refers. Therefore, for
clarification, we find it appropriate to
revise paragraph (a) of this final rule to
refer to Revision 1 of the service bulletin
as the appropriate source of service
information for the actions required by
that paragraph. Also, we have added a
new paragraph (b) to this final rule to
state that replacements accomplished
before the effective date of this AD
according to the original issue of the
service bulletin are acceptable for
compliance with this AD.

Allow Modification During In-Shop
Maintenance

One commenter requests that we
revise the instructions of the referenced
service bulletin to allow
accomplishment of the replacement
during maintenance, while the engine
nacelle is off the wing, rather than with
the engine nacelle mounted on the wing
of the airplane. The commenter states
that the service bulletin does not
provide appropriate procedures for
doing this. Specifically, the commenter
requests that we revise the instructions
in the service bulletin to provide for
accomplishment of paragraphs 3.C. to
3.K. of the Work Instructions of the
referenced service bulletin in the shop.

We agree that the service bulletin
instructions need to be revised. As
stated previously, since the issuance of
the NPRM, Boeing has issued Revision
1 of the service bulletin. In addition to
the changes explained previously,
Revision 1 of the service bulletin adds
a new Work Package III, which provides
the instructions for modification of a
spare thrust reverser that the commenter
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requests. We previously explained that
we have revised paragraph (a) of this
final rule to refer to Revision 1 of the
service bulletin as the appropriate
source of service information for the
actions required by that paragraph, and
we have added paragraph (b) to this
final rule to give credit for replacements
accomplished before the effective date
of this AD according to the original
issue of the service bulletin. Therefore,
no further change to this final rule is
necessary.

Limit Number of Tests

The same commenter requests that we
reduce the number of post-replacement
test cycles (extension and retraction of
the thrust reverser to make sure it
operates correctly), from three times, as
specified in the service bulletin, to one
time. The commenter states that, if the
replacement is done with the engine
nacelle in the shop rather than mounted
on the wing, three test cycles are not
necessary.

We do not concur. The commenter
provides no data to justify its request,
and we see no advantage to reducing the
number of test cycles from three to one.
However, if an operator considers that
such a reduction in the number of test
cycles will provide an acceptable level
of safety, the operator may request
approval of an alternative method of
compliance with this testing
requirement, as provided by paragraph
(c) of this AD. No change to the final
rule is necessary in this regard.

Reduce Compliance Time

One commenter is concerned that the
compliance time of 24 months allowed
by the proposed AD may be too long.
The commenter states, however, that it
assumes that the FAA has carried out an
appropriate risk assessment to justify
the proposed compliance time.

We infer that the commenter is
requesting that we reduce the proposed
compliance time for the actions required
by this AD. We do not concur. The
commenter provides no data to justify
its statement that the proposed
compliance time may be too long. As
stated in the proposed AD, in
developing an appropriate compliance
time for this AD, we considered not
only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the average
utilization of the affected fleet, and the
time necessary to perform the
replacement. In light of these factors, we
find that 24 months is an appropriate
interval to allow affected airplanes to
continue to operate without

compromising safety. No change to the
final rule is necessary in this regard.

Extend Compliance Time

One commenter requests that we
extend the compliance time for the
proposed requirements from 24 months
to 30 months. The commenter states that
it would like to do the proposed
replacement during a scheduled
maintenance visit, but sufficient parts
may not be available to allow for this.

We do not concur with the request to
extend the compliance time for the
actions required by this AD. Based on
the latest information provided to us by
the airplane manufacturer, an ample
supply of required parts will be
available within the 24-month
compliance period. As stated
previously, we find that 24 months is an
appropriate interval for affected
airplanes to continue to operate without
compromising safety. No change to the
final rule is necessary in this regard.

Explanation of Additional Change to
Proposed AD

For clarification, we have made minor
revisions to the wording of Note 2 of
this final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 90 Model
767—-200 and —300 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 26 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 12 work
hours (6 work hours per engine) per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $12,108 per
airplane. Based on these figures, the cost
impact of this AD on U.S. operators is
estimated to be $333,528, or $12,828 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time

necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-19-11 Boeing: Amendment 39-12891.

Docket 2001-NM-268—-AD.

Applicability: Model 767—-200 and —300
series airplanes powered by Pratt & Whitney
JT9D series engines, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the thrust reverser
deactivation pins, which could result in
deployment of the thrust reverser in flight
and consequent reduced controllability of the
airplane, accomplish the following:

Replacement

(a) Within 24 months after the effective
date of this AD, replace the existing
deactivation pin, pin bushing in the aft
cascade mounting ring, and pin insert on
each thrust reverser half, with new, improved
components, according to Boeing Alert
Service Bulletin 767-78 A0089, Revision 1,
dated May 30, 2002.

Note 2: The new, improved insert flange
and pin bushing does not physically
preclude use of a deactivation pin having P/
N 315T1604-2 or —5. However, use of
deactivation pins having P/N 315T1604-2 or
-5 may not prevent the thrust reversers from
deploying in the event of a full powered
deployment. Therefore, thrust reversers
modified per this AD are required to be
installed with the new, longer deactivation
pins having P/N 315T1604-6, as specified in
the service bulletin.

Credit for Actions Accomplished According
to Previous Service Bulletin Issue

(b) Replacements accomplished before the
effective date of this AD according to Boeing
Alert Service Bulletin 767-78A0089, dated
July 19, 2001, are acceptable for compliance
with the corresponding action required by
this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Alert Service Bulletin 767-78A0089,
Revision 1, dated May 30, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(f) This amendment becomes effective on
November 5, 2002.

Issued in Renton, Washington, on
September 19, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—24405 Filed 9—-30-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-CE-03-AD; Amendment
39-12890; AD 2002-19-10]

RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-402, AT-402A, AT—-
402B, AT-602, AT-802, and AT-802A
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Air Tractor, Inc. (Air
Tractor) Models AT—402, AT-402A,
AT-402B, AT-602, AT-802, and AT—
802A airplanes. This AD requires you to
repetitively inspect the upper longeron
and upper diagonal tube on the left
hand side of the aft fuselage structure
for cracks and contact the manufacturer

for a repair scheme if cracks are found.
This AD is the result of reports of
excessive movement in the empennage
due to the loss of fuselage torsional
rigidity. The actions specified by this
proposed AD are intended to prevent
failure of the fuselage caused by cracks.
Such failure could result in loss of
control of the airplane.

DATES: This AD becomes effective on
November 15, 2002.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of November 15, 2002.

ADDRESSES: You may get the service
information referenced in this AD from
Air Tractor, Incorporated, P.O. Box 485,
Olney, Texas 76374. You may view this
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 2002-CE—
03-AD, 901 Locust, Room 506, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Andrew D. McAnaul, Aerospace
Engineer, FAA, Fort Worth Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—
0150; telephone: (817) 222—5156;
facsimile: (817) 222-5960.

SUPPLEMENTARY INFORMATION:
Discussion
What Events Have Caused This AD?

The FAA received reports of three
occurrences of cracks found on the left
hand upper longeron and upper
diagonal support tubes where they
intersect on the left hand side of the
fuselage frame just forward of the
vertical fin front spar attachment point
on Air Tractor Model AT-602 airplanes.
The crack starts at the forward edge of
the weld where the tubes come together.
We initially determined that the cracks
resulted from high vertical tail loads
during repeated hard turns. The cracks
were found by the pilot and/or ground
crew when they noticed excessive
movement in the empennage due to the
loss of torsional rigidity.

Air Tractor started installing extended
reinforcement gussets on AT—402 and
AT-802 series airplanes at the factory to
alleviate the crack condition from
occurring. The extended reinforcement
gussets were intended to transfer the
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loads away from the joint. However,
further cracking has been reported on 3
more AT-602 airplanes, as well as 1
AT-402 series, and 3 AT—802 series
airplanes. One of the AT-802 airplanes
had the extended reinforcement gusset
installed during factory production. Air
Tractor discovered that the factory
installed extended reinforcement gusset,
which runs further forward than the
original gusset, is also cracking at the
forward end of the extended gusset.

What Is the Potential Impact if FAA
Took No Action?

This condition, if not corrected, could
cause the fuselage to fail. Such failure
could result in loss of control of the
airplane.

Has FAA Taken Any Action to This
Point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) to include an AD that
would apply to certain Air Tractor
Model AT-402, AT-402A, AT—402B,
AT-602, AT-802, and AT-802A
airplanes. This proposal was published
in the Federal Register as a
supplemental notice of proposed
rulemaking (NPRM) on June 28, 2002
(67 FR 43568). The supplemental NPRM
proposed to require you to repetitively
inspect the upper longeron and upper
diagonal tube on the left hand side of
the aft fuselage structure for cracks and
contact the manufacturer for a repair
scheme if cracks are found.

Was the Public Invited to Comment?

The FAA encouraged interested
persons to participate in the making of
this amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What Is FAA’s Final Determination on
This Issue?

After careful review of all available
information related to the subject
presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We have determined that
these minor corrections:

—provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—do not add any additional burden
upon the public than was already
proposed in the NPRM.

Is There a Modification I Can
Incorporate Instead of Repetitively
Inspecting the Left Hand Upper
Longeron and Upper Diagonal Tube of
the Fuselage Frame for Cracks?

The FAA has determined that long-
term continued operational safety
would be better assured by design
changes that remove the source of the
problem rather than by repetitive
inspections or other special procedures.
With this in mind, FAA will continue

to work with Air Tractor in performing
further tests to determine the cause of
the cracking and to provide a corrective
action, terminating the need for
repetitive inspections.

Why Are Air Tractor AT-500 Series
Airplanes Not Included in This AD?

The Air Tractor AT-500 series
airplanes have a similar design in the
upper longeron in the aft fuselage
structure. However, we have not
received any reports of damage in this
area on those airplanes. The only
reports of damage are those previously
referenced on the AT—402 series
airplanes, Model AT-602 airplanes, and
AT-802 series airplanes.

Air Tractor is currently researching
this subject on the AT-500 series
airplanes. Based on this research and if
justified, we may propose additional
rulemaking on this subject for these
other airplanes.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that this AD affects 248
airplanes in the U.S. registry.

What Is the Cost Impact of This AD on
Owners/Operators of the Affected
Airplanes?

We estimate the following costs to
accomplish the inspection(s):

Total cost Total cost on U.S.
Labor cost Parts cost per airplane operators
1 workhour x $60 = $60 .....c..ccceevvvevieiieeireeieeeenn NO parts required ...........cceeveeeeveerieesieecie e $60. $60 X 248 = $14,880.

We have no method of determining
the number of repairs or replacements
each owner/operator would incur over
the life of each of the affected airplanes
based on the results of the proposed
inspections. We have no way of
determining the number of airplanes
that may need such repair. The extent
of damage may vary on each airplane.

Regulatory Impact
Does This AD Impact Various Entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does This AD Involve a Significant Rule
or Regulatory Action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13

2. FAA amends § 39.13 by adding a
new AD to read as follows:

[Amended]
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2002-19-10 Air Tractor, Inc.: Amendment
39-12890; Docket No. 2002-CE-03—-AD.
(a) What airplanes are affected by this AD?
This AD affects the following airplane
models and serial numbers that are
certificated in any category.

Model Serial No.
AT-402 ....... All serial numbers beginning
with 402—-0694.

Model Serial No.

AT-402A .... | All serial numbers beginning
with 402A-0738.

AT-402B .... | All serial numbers beginning
with 402B—0966.

AT-602 ....... All serial numbers.

AT-802 ....... All serial numbers.

AT-802A .... | All serial numbers.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent failure of the empennage caused
by cracks. Such failure could result in loss
of control of the airplane.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the upper longeron and upper di-
agonal tube on the left hand side of the fuse-
lage frame, just forward of the vertical fin
front spar attachment, for cracks.

(2) If cracks are found during any inspection re-
quired in paragraph (d)(1) of this AD, accom-
plish the following:

(i) Obtain a repair scheme from the manu-
facturer through the FAA at the address
specified in paragrpah (f) of this AD; and

(i) Incorporate this repair scheme.

Initially inspect within the next 100 hours time-
in-service (TIS) after November 15, 2002
(the effective date of this AD) and thereafter
at intervals not to exceed 100 hours TIS.

Obtain and incorporate the repair scheme
prior to further flight after inspection in
which the cracks are found. Continue to in-
spect as specified in paragraph (d)(1) of
this AD.

In accordance with Snow Engineering Co.
Service Letter #195, dated February 4,
2000, and the applicable maintenance man-
ual.

In accordance the with the repair scheme ob-
tained from Air Tractor, Incorporated, P.O.
Box 485, Olney, Texas 76374. Obtain this
repair scheme through the FAA at the ad-
dress specified in paragraph (f) of this AD.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Fort Worth Aircraft
Certification Office (ACO), approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Fort Worth ACO.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Andrew D. McAnaul,
Aerospace Engineer, FAA, Fort Worth
Airplane Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193-0150;
telephone: (817) 222-5156; facsimile: (817)
222-5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Snow Engineering Co. Service Letter #195,
dated February 4, 2000. The Director of the
Federal Register approved this incorporation

by reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You may get copies from Air Tractor,
Incorporated, P.O. Box 485, Olney, Texas
76374. You may view copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(i) When does this amendment become
effective? This amendment becomes effective
on November 15, 2002.

Issued in Kansas City, Missouri, on
September 18, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—24404 Filed 9-30-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 990
[Docket No. 990608154—2213-02]
RIN 0648—-AM80

Natural Resource Damage
Assessments

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: On January 5, 1996, the
National Oceanic and Atmospheric
Administration (NOAA) promulgated
final regulations for the assessment of
natural resource damages pursuant to
section 1006(e)(1) of the Oil Pollution
Act of 1990 (OPA). The final regulations

were challenged, pursuant to section
1017(a) of OPA. On November 18, 1997,
the United States Court of Appeals for
the District of Columbia Circuit issued
a ruling on the final regulations (General
Electric Co., et al., v. Commerce, 128
F.3d 767 (D.C. Cir. 1997)). On July 31,
2001, NOAA published proposed
amendments to the final regulations to
address the remanded issues and to
propose some clarifying and technical
amendments in other parts of the
regulation. This final rule addresses the
remanded issues and comments
received.

EFFECTIVE DATE: October 31, 2002.

FOR FURTHER INFORMATION CONTACT: Eli
Reinharz, 301-713-3038, ext. 193 (FAX:
301-713-4387; e-mail:
Eli.Reinharz@noaa.gov) or Linda
Burlington, 301-713-1332 (FAX: 301—
713-1229; e-mail:
Linda.B.Burlington@noaa.gov).

SUPPLEMENTARY INFORMATION: In the
event of a discharge or substantial threat
of a discharge of oil (incident), the Oil
Pollution Act of 1990 (OPA), 33 U.S.C.
2701 et seq., provides that Federal,
State, Indian tribal, and/or foreign
natural resource trustees (trustees)
assess natural resource damages and
develop and implement a plan for the
restoration, rehabilitation, replacement,
or acquisition of the equivalent of the
injured natural resources and their
services. Congress directed the National
Oceanic and Atmospheric
Administration (NOAA) to promulgate
regulations for the assessment of natural
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resource damages resulting from an
incident (OPA section 1006(e)(1)).
NOAA promulgated final regulations on
January 5, 1996 (see 61 FR 440),
codified at 15 CFR part 990.

Under these OPA regulations, trustees
conduct natural resource damage
assessments in the open, with
responsible parties and the public
involved in the planning process to
achieve restoration more quickly,
decrease transaction costs, and avoid
litigation. These restoration plans form
the basis of claims for natural resource
damages. Under the natural resource
damage assessment regulation, trustees
then present a demand comprised of the
final restoration plan to responsible
parties for funding or implementation,
plus assessment costs. These final
regulations were challenged pursuant to
section 1017(a) of OPA. On November
18, 1997, the United States Court of
Appeals for the District of Columbia
Circuit issued a ruling on the final
regulations (General Electric Co., et al.,
v. Commerce, 128 F.3d 767 (D.C. Cir
1997)). The Court remanded to NOAA
for further agency decisionmaking: (1)
authorization for the removal of residual
oil, and (2) the scope of authorization
for recovery of legal costs. NOAA also
proposed clarifying and technical
amendments in other parts of the
regulations.

Discussion

I. Court’s Mandate to Clarify Removal
Language

A. Discussion

In General Electric Co., et al., v.
Commerce, the Court asked NOAA to
explain the change in language
regarding the removal of residual oil
between the Final Regulation and its
preamble for natural resource damage
assessments and the previous Proposed
Rule. The Court also raised a series of
questions on the relationship and
coordination between response and
restoration authorities.

The Court ruled that the Proposed
Rule did not authorize trustees to
actually “remove” oil and that the
provision in the Final Regulation, which
did authorize such “removal,” could not
be upheld because NOAA failed to
explain this change in language.

NOAA did not intend any substantive
change by the edits in language between
the proposed and final regulations.
NOAA did not intend to propose shared
“removal authority,” as defined by
OPA. Removal authority is exclusively
provided to the U.S. Environmental
Protection Agency (EPA) and the U.S.
Coast Guard (Coast Guard) under the
Clean Water Act, 33 U.S.C. 1321 (CWA),

Executive Order 12777 (56 FR 54757,
Oct. 22, 1991), and the National Oil and
Hazardous Substances Pollution
Contingency Plan, 40 CFR part 300
(1994) (NCP). Removal of oil will be
conducted under the authority of the
On-Scene Coordinator (OSC). The OSC’s
authority will be carried out in
accordance with the NCP.

However, NOAA has always intended
that the regulations authorize trustees to
eliminate or reduce exposure of natural
resources to oil resulting from an
incident, but only if such action is
selected in accordance with standards
and procedures for restoration set forth
in the Final Regulation. NOAA
acknowledges that the Proposed Rule
may not have expressed this intent
clearly. As a result, NOAA maintains
that trustees must have the authority to
eliminate or reduce the impediments to
restoration, including residual oil, to
bring about effective restoration, rather
than be limited to merely considering
such impediments, as erroneously
suggested by the Proposed Rule (see,
e.g., 61 FR 452).

The Court expressed concern that
giving trustees the authority to remove
residual oil would be inconsistent with
OPA because it would allow trustees to
second guess and encroach upon
response agencies that have exclusive
removal authority. NOAA did not
intend to grant shared removal authority
between response and trustee agencies.
Further, recognition of the trustees’
authority to address residual oil through
selection of a restoration action would
not be granting trustees the authority to
second guess response agencies because
selection of restoration actions is based
upon different information and criteria
than are used by the response agencies
in making removal decisions.

“Removal” is a term of art under the
applicable statutes and regulations.
“Removal” is defined as:

* * * containment and removal of oil or

a hazardous substance from water and
shorelines or the taking of other actions as
may be necessary to prevent, minimize or
mitigate damage to the public health or
welfare, including, but not limited to, fish,
shellfish, wildlife, and public and private
property, shorelines, and beaches;

CWA, 33 U.S.C. 1321(a)(8), see also
OPA section 1001(30) (33 U.S.C.
2701(30)), the NCP, 40 CFR Part 300 at
300.5.

While “removal” involves taking
whatever actions are needed to prevent
or reduce damage caused by a threat of
or actual spill, natural resource damage
assessment and restoration involve an
investigation and planning process that
is aimed at returning the environment to
baseline conditions, i.e., the state it

would have been in had the incident not
occurred, by implementing restoration
approaches as provided under OPA.
Although not defined under OPA,
restoration is defined in the Final
Regulation to encompass “any action
that returns injured natural resources
and services to baseline”” and “any
action taken to compensate for interim
losses of natural resources and services
that occur from the date of the incident
until recovery.” 15 CFR 990.30.
Restoration actions may only be taken in
accordance with the provisions in the
Final Regulation governing their
identification, evaluation, selection, and
documentation. For example, trustees
evaluate restoration alternatives using
factors provided in the Final Regulation
including the: Cost to carry out the
alternative; extent to which each
alternative is expected to meet the
trustees’ goals and objectives in
returning the injured natural resources
and services to baseline and/or
compensating for interim losses;
likelihood of success of each alternative;
extent to which each alternative will
prevent future injury as a result of the
incident, and avoid collateral injury as

a result of implementing the alternative;
extent to which each alternative benefits
more than one natural resource and/or
service; and effect of each alternative on
public health and safety (15 CFR
990.54(a)). Nothing in the statute or its
legislative history suggests that trustees
are prohibited from undertaking
restoration actions that involve
eliminating or reducing exposure of
natural resources to oil.

Another area causing potential
confusion with removal actions is the
Final Regulation provisions on
emergency restoration in § 990.26.
Section 990.26 of the Final Regulation
currently states that trustees may
conduct emergency restoration when:
‘(1) The action is needed to minimize
continuing or prevent additional injury;
(2) The action is feasible and likely to
minimize continuing or prevent
additional injury; and (3) The costs of
the action are not unreasonable.” Since
that language may tend to confuse
restoration and removal, NOAA
proposed amendments to § 990.26 to
clarify that the purpose is not to
undertake any additional “removal”
action, but that the intent of the
emergency restoration provisions is to
comport with the statutory language of
section 1012(j) of OPA, which exempts
emergency restoration from public
notice and comment when it is needed
“to avoid irreversible loss of natural
resources, or to prevent or reduce any
continuing danger to natural resources
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or similar need for emergency action,”
and to mitigate the ultimate natural
resource damages resulting from the
incident that would result from delaying
the emergency restoration action. This
provision was consistent both with the
language and purposes of OPA and with
the tort law concept that persons who
are seeking damages for an injury may
take reasonable steps to mitigate
damages, even before the claim has been
asserted or adjudicated, by repairing
some or all of the injury. Therefore,
NOAA proposed to amend § 990.26(a) to
read:

(a) Trustees may undertake emergency
restoration before completing the
process established in this part provided
that:

(1) The action is needed to avoid
irreversible loss of natural resources, or
to prevent or reduce any continuing
danger to natural resources or similar
need for emergency action;

(2) The action will not be undertaken
by the lead response agency;

(3) The action is feasible and likely to
succeed;

(4) Delay of the action to complete the
restoration planning process established
in this part likely would result in
increased natural resource damages; and

(5) The costs of the action are not
unreasonable.

NOAA also proposed to amend
§990.26(b) to provide that, if response
actions are still underway, trustees must
coordinate with the OSC before
implementing any emergency
restoration action. The amendments
provided that trustees may take such
action only if that action will not
interfere with or duplicate the ongoing
response action. Finally, the
amendments also provided that
emergency restoration addressing
residual oil can proceed only if the
response action is complete or if the
OSC has determined that the residual
oil identified by the trustee as part of a
proposed emergency restoration action
does not merit further response. This
coordination shall take place through
the procedures specified in the NCP.

Given the fact that the parenthetical
language of § 990.53(b)(3) of the Final
Regulation caused confusion on this
issue, NOAA proposed that subsection
be amended to delete the parenthetical
language, “e.g., residual sources of
contamination.” For the same reason,
NOAA replaced the term “remove” with
the term ‘““address” in § 990.53(b)(3).

B. The Court’s Specific Questions on the
Interrelationship of Response and
Restoration Authority Concerning
Removal of Residual Oil

In its opinion in General Electric Co.,
et al., v. Commerce, the Court posed a
number of specific questions for NOAA
to address. The preamble to the
proposed amendments published on
July 31, 2001, at 66 FR 39466—39467,
answered these questions upon
consultation with the Coast Guard and
EPA. Although the questions were
addressed in the preamble, NOAA
believes that the language bears
repeating. Therefore, the questions from
the Court and their answers are given
here to clarify the relationship between
response and restoration.

1. What Is the Interrelationship Between
Trustees’ Residual Removal Authority
and the Primary Removal Authority of
EPA and the Coast Guard?

As previously stated, NOAA did not
intend to confer upon trustees shared
“residual removal authority” by this
rulemaking. Rather, NOAA and the lead
federal response agencies maintain that
trustees may implement an action to
eliminate or reduce exposure to oil in
the environment if that action comprises
an appropriate part of a restoration plan
developed in accordance with the Final
Regulation. Thus, it is inappropriate to
characterize the trustees’ action as an
exercise of “residual removal
authority.”

OPA section 1006(c) directs trustees
to assess natural resource damages, and
to develop and implement a plan for
restoration, rehabilitation, replacement,
or acquisition of the equivalent of the
natural resources under their
trusteeship, after providing for public
review and comment on such plans (33
U.S.C. 2706(c)(1)). OPA does not define
“restoration,” but the Final Regulation
describes this authority as
encompassing ‘‘any action ... that
returns injured natural resources and
services to baseline” and ““‘any action
taken to compensate for interim losses
of natural resources and services that
occur from the date of the incident until
recovery.” 15 CFR 990.30, 61 FR 505.

In contrast, removal as defined under
the CWA, OPA, and the NCP addresses
actions taken by the lead response
agency necessary to ‘“‘prevent, minimize
or mitigate”” damage to the public health
or welfare, including the environment.
The Final Regulation acknowledges that
removal actions may reduce or
eliminate the need for subsequent
natural resource damage assessment and
restoration activities (see, e.g., 61 FR
443, col. 2: “Coordination among

trustees and response agencies can
result in reducing or eliminating natural
resource or service injuries residual to
the cleanup;” 61 FR 444, col. 3: “This
rule provides procedures by which
trustees may determine appropriate
restoration of injured natural resources
and services, where such injuries are
not fully addressed by response
actions;” 61 FR 461, col. 2: “NOAA
agrees that restoration actions by
trustees are intended to supplement the
initial response and cleanup activities of
response agencies.”). The Final
Regulation also acknowledges that
response actions may be limited in
scope and may not alleviate restoration
concerns (61 FR 449, col. 1).

Thus, NOAA and the federal response
agencies interpret OPA as granting
complementary authority to response
agencies and trustees. Response and
restoration authorities are respectively
distinguished primarily by the need for
action to prevent, minimize or mitigate
harm versus action to restore injured
natural resources and services to
baseline conditions.

2. Under What Circumstances Will
Trustees Exercise Their Authority To
Remove Oil?

The trustees have no authority to
undertake a “removal” action per se, but
may select a restoration alternative that
involves reducing or eliminating
exposure to residual oil. The Final
Regulation authorizes trustees to
eliminate or reduce exposure to residual
oil when such action has been selected
in accordance with the restoration
planning process in the OPA regulation.
That is, the trustees could eliminate or
reduce exposure to residual oil when
they have developed a reasonable range
of restoration alternatives that might
include removal of residual oil, among
other options, evaluate those restoration
alternatives using the selection criteria
in the OPA regulation, and select an
alternative that includes removal of
residual oil as the most appropriate
restoration alternative for the injuries
resulting from the incident. In cases
where trustees do consider a restoration
alternative involving the reduction or
elimination of exposure to residual oil,
the reasonable range of alternatives
should include not only a natural
recovery alternative, but also an
alternative in which the residual oil is
left but human intervention occurs,
such as off-site acquisition or
enhancement of substitute habitat, to
address the injured resources.
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3. How Does the Standard Governing
the Lead Agency’s Removal Authority
Differ From the Standard Governing
Trustee Removal of Oil?

The lead response agency’s removal
authority under the CWA may include
actual removal or containment of oil, or
other actions ‘“‘necessary to prevent,
minimize or mitigate damage to the
public health or welfare, including, but
not limited to, fish, shellfish, wildlife,
and public and private property,
shorelines and beaches.” 33 U.S.C.
1321(a)(8),(c),(e). As discussed above,
the lead response agency’s goals include
preventing or reducing harm to the
public health or welfare, including the
environment that would result from
exposure to oil. The objective of the lead
response agency is to remove as much
oil as is needed to prevent, minimize or
mitigate harm. In contrast, the trustee’s
authority to eliminate or reduce
exposure to residual oil is derived
exclusively from restoration authority
under OPA. As such, the trustee’s
authority is limited to those instances
where residual oil would prevent or
limit the effectiveness of restoration, as
stated in § 990.53(b)(3) of the Final
Regulation.

4. What Precisely Is a Trustee’s Role in
Primary Removal, and What Is the Role
of EPA and the Coast Guard, If Any,
With Respect to a Trustee’s Residual
Authority?

The trustee’s role in a removal action
is defined in section 1011 of OPA,
which provides that: “The President
shall consult with the affected trustees
designated under section 2706 of this
title on the appropriate removal action
to be taken in connection with any
discharge of 0il.” 33 U.S.C. 2711. During
this consultation, the trustee may advise
the lead response agency on removal
actions that could be taken to prevent,
reduce, or eliminate impacts to natural
resources. Removal decisions made by
the lead response agency are intended to
minimize or mitigate harm to the
environment. Although these decisions
may affect the nature and extent of
trustee restoration actions, the decisions
are not based upon the trustee goals of
restoring the environment to baseline
conditions and compensating for the
loss of natural resources.

Generally, response agencies do not
have a role in restoration actions by
trustees. However, the Final Regulation
does allow “emergency restoration,”
under § 990.26. Under § 990.26 (a),
emergency restoration is allowed where:
“(1) The action is needed to minimize
continuing or prevent additional injury;
(2) The action is feasible and likely to

minimize continuing or prevent
additional injury; and (3) The costs of
the action are not unreasonable.” NOAA
is amending the provisions of
§990.26(a) to clarify that the purpose of
trustees conducting emergency
restoration is to reduce the ultimate
damages resulting from the incident. If
emergency restoration is considered
while response actions are still
underway, § 990.26(b) requires that the
trustee coordinate with the lead
response agency’s OSC before taking
any emergency restoration action and
demonstrate that the emergency
restoration action will not duplicate or
interfere with any on-going response
actions.

5. May Trustees Remove Residual Oil
Even if EPA or the Coast Guard Has
Considered and Rejected a Trustee’s
Position During the Consultation
Process? What Happens if a Trustee
Originally Agrees With the Extent of
Primary Removal, But Later Changes its
Mind?

NOAA believes that the lead response
agency'’s rejection of a trustee’s request
for removing oil under the consultation
provisions of section 1011 of OPA
should neither bar nor precipitate such
actions as part of a restoration plan
developed in accordance with the Final
Regulation. The response agency’s
refusal of a trustee’s request in no way
constitutes a conclusion regarding
whether such an undertaking is
appropriate as natural resource
restoration. The response agency may
make a determination, based upon
available information, that removal is
not necessary to prevent further impact
to human health, welfare, or the
environment. Subsequently the trustees,
based upon information and analysis
developed during the damage
assessment process, may select a
restoration alternative that involves
elimination or reduction of residual oil.
These determinations are not in conflict,
and both are proper.

The trustee’s concurrence with the
response agency’s decision to leave oil
in the environment during the response
phase does not preclude the trustee’s
consideration of removal of residual oil
if such action is deemed appropriate
based upon information gained during
the damage assessment process to
reinstate baseline conditions or
compensate for lost services.

6. Do Coast Guard and EPA Agree That
Trustees May Conduct Removal of Oil?
Do the Lead Response Agencies Concur
as to How They Will Coordinate
Removal Activities on a Case-by-Case
Basis?

The Court indicated that such
agreement is most likely needed by a
reviewing court.

The Federal response agencies agree
that actions to eliminate or reduce
exposure to oil need not occur solely
under their response authorities, and
can legitimately be conducted as a
restoration action under OPA,
consistent with the Final Regulation.
The Federal response agencies also
agree that coordination of removal
activities in all cases will occur as
specified within the NCP.

C. Response to Comments

1. On February 11, 1998, NOAA
published a request for public
comments concerning the authorization
for the removal of residual oil by
trustees as part of a natural resource
restoration action. 63 FR 6846.
Specifically, NOAA invited commenters
to submit information on both case-
specific and other consultation
experiences with the Coast Guard, EPA,
or State response agencies relating to
removal actions taken either during or
following the response phase of an
incident. NOAA also requested reports
of any standards, circumstances, and
outcomes of incidents where trustees
considered additional removal actions
beyond those proposed by the lead
response agency. Twelve separate
parties responded to the request for
comments. Comments were received
from five industry representatives, four
from state trustee representatives, one
from EPA, and two from individual
members of the public. Comments
received are summarized and addressed
below.

Comment: One commenter, a private
cleanup contractor, described a “unique
design” of skimmer used by his
company as an environmentally friendly
approach to removal of residual oil.

The second individual commenter
advocated that trustees not be allowed
to ask for more cleanup than that
performed by the response agency, in
order to avoid needless work and the
potential to cause more environmental
harm than that avoided by the
additional work.

Response: NOAA takes note of the
cleanup approach suggested by the first
commenter. NOAA does not agree with
the second commenter that addressing
residual oil is needless work. NOAA
also points out that one of the
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considerations trustees must address in
selecting a restoration project is whether
that project will inflict additional harm
upon the environment.

Comment: One trustee representative
relayed experiences from a unique
situation involving residual oil, in
which oily sand was piled up into “‘tar
dunes” in front of vegetated zones of
beaches by response personnel. The
decision was characterized as a joint
decision among response and trustee
personnel, based in part on the desire to
minimize removal of sand from the
beaches, and on uncertainty whether the
dunes would cause any additional
injury to natural resources. The trustee
stated that in hindsight the agency
would always recommend that oily sand
be removed from beaches and replaced
with clean sand from an appropriate
source. In addition, this trustee was of
the opinion that the agency would have
the authority to request responsible
parties to conduct this type of residual
removal as part of a restoration plan. A
second trustee representative
commented on a specific case example
involving residual oil in which trustees
were heavily involved in the response
planning and decisionmaking. The
decision to leave residual oil in the
environment in this instance was made
with the agreement of the trustees,
because additional removal would have
killed individuals of an endangered
species. Another trustee commenter
reported on an experience in which
removal of residual oil long after an
incident was paid for out of restoration
funds paid by a responsible party and
held by trustees in a trust account.

Response: NOAA takes note of these
comments.

Comment: Another trustee
representative stated its agreement with
NOAA'’s proposed amendments that
trustees have legal authority to remove
residual oil as part of a restoration plan.
The commenter suggested that Congress
obviously intended a degree of overlap
between removal and restoration. The
commenter stated that removal of
residual oil is often necessary and even
unavoidable as a restoration action,
citing an example where oil
unaccounted for by response efforts was
discovered later in sediments of a
protected natural area. Finally, this
commenter urged NOAA to respond in
the amended Final Regulation to all of
the D.C. Circuit’s questions posed in
remanding this issue.

Response: NOAA agrees with the
commenter that addressing residual oil
is sometimes necessary and unavoidable
as a restoration action. NOAA also
points to the responses to the Court’s

questions above in section I.B. of this
preamble.

Comment: EPA commented that it
agrees that trustees have authority to
remove residual oil as part of
implementation of a publicly-reviewed
restoration plan. EPA also noted,
however, that Federal response agencies
and trustees must consult and
coordinate during an incident to ensure
protection and restoration of potentially
injured natural resources due to an oil
spill. EPA suggested that incidents
supporting the need for removal of
residual oil should be few if the
coordination and consultation process
works.

Response: NOAA takes note of this
comment and agrees with EPA on this
issue.

Comment: One group of industry
representatives stated that trustees
should not be authorized to undertake
response actions, including removal of
residual oil beyond that directed by the
lead response agency in consultation
with trustees. The commenters stated
that NOAA should answer all of the
D.C. Circuit’s questions concerning the
interrelationship of response and
restoration authority. These commenters
suggested drawing strong and clear
distinctions between response and
trustee authorities, roles, and
responsibilities. Citing to numerous
sections of the NCP and EPA’s July 31,
1997, OSWER Directive No. 9200.4—
22A, the commenters characterized the
proper role of resource restoration as
supplemental to, and consistent with,
response actions and criteria selected by
the lead response agency.

Response: NOAA notes that trustees
acting pursuant to the Final Regulation
will not attempt to usurp the role of the
lead response agency. NOAA also refers
the commenter to the response to the
Court’s questions given above in section
I.B. of this preamble.

Comment: A second group of industry
commenters also concluded that EPA
and the Coast Guard have exclusive
authority to determine when removal is
complete, and that trustees’ interests are
protected by, and limited to,
consultation with the lead response
agency pursuant to section 1011 of OPA.
These commenters suggested that the
OPA, CWA, and NCP all draw clear
lines between removal and restoration,
citing as support the different liability
provisions and different statutes of
limitations for removal costs and for
natural resource damages in OPA. These
commenters also suggested that the
remanded regulation provision on the
removal of residual oil, which could be
used solely by state or tribal trustees,
undermines Congress’ intent that

removal under OPA always be
conducted under the supervision of
federal authorities. These commenters
urged NOAA to remove § 990.53(b)(3)(i)
from the regulation.

Response: NOAA agrees with the
commenter that the response agencies
have exclusive authority to determine
when removal is complete. However,
NOAA does not agree that the trustees’
interests are limited to consultation
with the lead response agency. NOAA
notes that, in consultation with the
Coast Guard and EPA, it has responded
to the Court’s questions above in
Section LB. of this preamble. NOAA
points out that § 990.53(b)(3)(i) does not
and should not address which trustees
may use these provisions nor does it
undermine Congressional intent.

Comment: A third group of
commenters representing industry
concerns noted that oil spill cleanup is
critically important, in part, because it
may also achieve restoration and
eliminate the need for further
compensation to the public. These
commenters stressed that “too many
cooks” can hamper the effectiveness of
response actions in achieving this and
other goals, and suggested that this was
one reason why Congress limited
trustees’ role during response to a
consultative one. However, these
commenters stated that they would
support removal of residual oil by
trustees in instances where it is
necessary to assist natural recovery of
injured resources, so long as such action
is the most cost-effective restoration
action, and that the claim for the costs
of such action is developed in
accordance with established damage
assessment and restoration planning
procedures.

Response: NOAA notes and
appreciates the offer of support from
these commenters. In response to the
comment on cost-effectiveness, for
emergency restoration actions,
§990.26(a)(5) specifically requires that
the costs of the action not be
unreasonable. For non-emergency
restoration conducted pursuant to a
publicly-reviewed restoration plan,

§ 990.54(a) provides standards for
evaluating a range of restoration
alternatives and § 990.54(b) includes a
cost-effectiveness requirement.

Comment: A fourth commenter
representing an industry association
also stated that the Final Regulation
should reflect the clear legal distinction
drawn by Congress in OPA between
removal of oil and restoration of natural
resources. This commenter stated that
NOAA should not attempt to authorize
any removal authority for trustees.
However, this commenter also
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recognized that removal of oil can
comprise an effective restoration action,
and that in reality there is no existence
of a time certain at which removal stops
and restoration begins. Citing the
purpose of OPA’s requirement that
response agencies consult with trustees,
this commenter advocated that natural
resource damage assessment activities
proceed apace with response in such a
fashion that the removal completion
decision can take into account the need
to remove more oil in order to achieve
effective restoration.

Response: Again, NOAA notes that it
is not attempting to create removal
authority for trustees. NOAA does agree
that trustees should work where
possible through the consultation
process with the lead response agency
to address removal of oil that might
impede restoration. However, NOAA
points out that § 990.53(b)(3)(i) is
necessary to allow restoration to
succeed where residual oil not subject
to the removal process will impede
restoration.

Comment: The fifth group of industry
commenters also stated that they would
support trustee authority to remove
residual oil if it is the most cost-
effective restoration alternative, in
certain circumstances. Specifically,
these commenters urged NOAA to
revise the regulation such that an injury
to a natural resource for which trustees
could seek restoration, including by
removal of residual oil, be defined as a
loss of a service that the resource
provided to the public. Appropriate
restoration would be limited to
reinstatement of these services and
could include elimination of oil from
the environment if this action achieved
reinstatement of services. The
commenters argued that OPA’s grant of
authority to response agencies to abate
threats to the environment overlaps
with authorities NOAA granted to
trustees under the amendments to
restore lost ecological functions or
services. These commenters urged that
NOAA revise the Final Regulation to
eliminate the potential for any overlap
between response and restoration
authorities and actions. These
commenters also urged that trustees
work closely with removal agencies to
identify in a timely manner whether
additional removal is likely to be
proposed as a restoration alternative, so
that all removal can be carried out
simultaneously.

Response: NOAA notes and
appreciates the support of these
commenters. In response to the
comment on cost-effectiveness, as noted
earlier, for emergency restoration
actions, § 990.26(a)(5) specifically

requires that the costs of the action not
be unreasonable. For non-emergency
restoration conducted pursuant to a
publicly-reviewed restoration plan,
§990.54(a) provides standards for
evaluating a range of restoration
alternatives and § 990.54(b) includes a
cost-effectiveness requirement. NOAA
does not believe that the physical
removal of residual oil by trustees
constitutes a type of restoration that
must be evaluated any differently from
the other types of restoration actions,
except for the safeguards that the Final
Regulation puts in place for emergency
restoration actions that address residual
oil. Nor did the commenters provide a
basis for treating this type of restoration
action differently from all others and
subjecting it to a special and
determinative cost-effectiveness criteria.
However, NOAA would not attempt to
limit or restrict trustee actions by only
addressing threats to restoration success
in situations involving “loss of services”
to the public, since the Final Regulation
currently provides the flexibility to the
trustees in making restoration decisions.
NOAA agrees that trustees should
coordinate closely with the lead
response agency to try to address the
removal of all oil deemed necessary.

2. On July 31, 2001, NOAA published
proposed amendments to the Final
Regulation to address the remanded
issues, including the issue of residual
oil. 66 FR 39464. Only four comments
were received on the proposed
amendments regarding the issue of
addressing residual oil: three comments
from industry representatives and one
comment from a coalition of State
officials. The comments from industry
representatives are similar and are
therefore summarized and addressed as
one set of comments.

Comment: One major area of concern
from industry representatives is that
trustees do not have the authority to
“remove’’ residual oil. The commenters
maintain that the removal authority
under OPA and the NCP, in particular,
is clear and sufficiently broad to address
any impediments to restoration
resulting from residual oil. In support of
preserving the statutory status quo, the
commenters cite to Congressional and
statutory language that unambiguously
distinguish removal and restorations
authority in terms of goals, scope, and
provisions regarding liability and
claims. (See, definition of “removal”’
authority at OPA section 1001(30), CWA
sections 311(c) & (d), and NCP § 300.5.;
on Congressional intent at H. Conf. Rep.
No. 653, 101st Cong., 2d Sess. (1990), at
146; on liability provision at OPA
sections 1002(b)(1) & (b)(2)(A); on
claims at OPA sections 1017(f)(1)(b) &

(f)(2) and the Oil Spill Liability Trust
Fund claims procedures.) The
commenters further cite the distinct
roles and responsibilities between the
response agencies and trustees as
evidence of statutory intent to maintain
removal of residual oil under the
direction of the OSC, not the trustees.
(See the President’s responsibility at
CWA section 311(c)(1), as amended by
OPA section 4201; President’s has
delegated responsibilities to EPA at
Executive Order 12777, 56 FR 54757
(Oct. 22,1991); and duties of lead
response agencies at 40 CFR Part 300.)
One commenter suggested that cleanup
resources may be unavailable to the
OSC if trustees are using these resources
for removal of “residual oil.”

The commenters state that NOAA’s
proposed amendments to the Final
Regulation are an attempt to provide
removal authority to trustees under the
guise of restoration. The commenters
claim that NOAA does not have the
authority to grant itself such authority,
that the granting of residual oil removal
authority to trustees would be
inconsistent with the statutory language
under OPA and the NCP. The
commenters further argue that NOAA
has not adequately explained the
standards and protections for its “new-
found” removal authority, and how this
claimed authority would relate to the
authority granted to the OSC under the
statute. The commenters also noted that
there is no requirement that the
additional removal of oil by trustees be
cost-effective or demonstrate a net
environmental benefit.

A second substantive issue of the
commenters is that, if trustees are
granted residual oil removal authority,
the regulations will disrupt the
decisionmaking process and operational
scheme defined under the NCP to
remove residual oil (NCP Subparts B-D).
Under NOAA’s proposed amendments,
the commenters indicate that trustees
might be able to take removal actions
contrary to OSC decisions and prior
trustee positions respecting removal
actions while the OSC would have no
say in trustee residual oil removal
actions. The commenters note that the
principal difference in NOAA’s
proposed amendments is the identity of
the decisionmaker, not the decision.
The commenters indicate that the
current procedural safeguards under the
NCP work. Changing the NCP would
compromise removal decisions and
serve as a disincentive to industry to
cooperate and coordinate with response
agencies. The commenters also stated
that there should be no time line
imposed upon the OSC’s decision
regarding oil removal. The commenters
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cited the Tampa Bay case as one
example of the trustees second-guessing
the OSC. One commenter stated that
allowing trustees to conduct additional
oil removal may increase the liability of
the responsible party. If this additional
oil removal is not part of the established
response process, then these costs may
not be reimbursable to the responsible
party if the liability limit is exceeded.

The commenters argue that the U.S.
Court of Appeals for the District of
Columbia Circuit should dismiss
NOAA'’s arguments that trustees have
the right to conduct removal of residual
oil under the “guise of restoration.” The
commenters argument is based upon
their belief that NOAA did not
adequately respond to the Court’s
questions, that NOAA failed to address
the commenters’ concerns in a prior
Federal Register notice, and that NOAA
is unclear regarding the position of the
Federal lead response agencies (the
Coast Guard and EPA) regarding
NOAA'’s proposed amendments. The
commenters recommend that the
proposed amendments to NOAA’s Final
Regulation be revised in such a way that
would not allow trustees to have the
authority to address residual oil during
emergency restoration or other resource
restoration activities.

Response: The proposed amendments
did not grant authority to trustees to
conduct removal under the “guise of
restoration.” NOAA has clearly stated in
the proposed amendments that it does
not intend, nor was it intended in the
Final Regulation, to grant “‘removal
authority” to trustees as provided to the
response agencies under OPA and the
NCP (66 FR 39465 and 39471, thus, for
instance, the change in terminology
from ‘“removal” to “‘address”
§990.53(b)(3)(i)). However, NOAA
firmly believes that Congress did not
intend to limit the ability for trustees to
conduct restoration in an efficient or
effective manner. As a result, the
regulations authorize trustees to address
residual oil if such action clears the way
to cost-effective restoration. As
mentioned earlier, § 990.54(b) includes
a cost-effectiveness requirement.

Limiting the ability of trustees to
initiate restoration as suggested by the
commenters, could result either in more
and costlier restoration, or in the
inability of trustees to exercise any
options to address residual oil that may
serve as an impediment to restoration.
NOAA believes that such alternative
actions do not serve any member of the
public and that trustees should have
authority to evaluate a broad range of
restoration alternatives.

The proposed amendments
maintained the opportunity for trustees

“to eliminate or reduce exposure to oil
resulting from an incident” (66 FR at
39464, col. 3), if such action represents
a preferred restoration alternative under
the provisions of the regulations.
Trustees have the authority to take
limited “emergency” restoration actions
consistent with that granted under OPA
section 1012(j) and tort law. (66 FR at
39465, col 2.) While the commenters
may perceive such restoration actions as
“removal” actions that may be taken
arbitrarily or in conflict with OSC
decisions, they are not, nor would the
trustee actions monopolize response
resources. NOAA stated in its proposed
amendments that restoration actions,
including emergency actions as defined
by OPA section 1012(j), must be
consistent with the standards and
procedures set forth under OPA (OPA
section 1006), the Final Regulation (e.g.,
15 CFR 990.54(a)), and the proposed
amendments to the Final Regulation.
Emergency restoration actions must also
abide by the consultative requirements
of the NCP and the determination of the
OSC to reconsider or re-open a removal
action or otherwise defer such action for
restoration under trustee rules. (NCP
Subpart D.) The trustee authorities
described in the regulations are limited
to restoration decisions made using
restoration criteria, not the distinctly
different decision framework used by
the OSC to prevent, minimize or
mitigate damage to human health,
welfare, and the environment. Contrary
to the arguments of the commenters, the
decision truly is different, not just a
function of the decision maker.

As to the argument that the costs of
addressing residual oil will not be
recoverable if the responsible party
exceeds liability limits, NOAA points
out that such costs would be recoverable
to the responsible party as restoration
costs.

The commenters cite the Tampa Bay
example as a case where the trustees are
alleged to have second-guessed the OSC.
The commenters assertions
misrepresent the facts of this case. In the
Tampa Bay case, emergency restoration
actions were taken only after extensive
consultation with the OSC and the
potentially responsible parties.
Emergency restoration actions were
determined necessary by the trustees
upon the discovery of conditions that
would have potentially resulted in the
need for more and costlier restoration if
no action were taken. This discovery
was made possible through monitoring
after the completion of removal actions.
Given the circumstances at hand, the
OSC determined it was best to defer
further action to the trustees. (See, in
particular, Sections 4.7 and Appendix D

of the Tampa Bay Damage Assessment
and Restoration Plan/Environmental
Assessment for the August 10, 1993,
Tampa Bay oil spill, Volume 1—
Ecological Injuries, Final, June 1997 in
the Tampa Bay Administrative Record;
and the paper on Tampa Bay in the
NRDA Lessons Learned Workshop, May
11-12, 2000, New Orleans, LA. Both
documents are available at http://
www.darp.noaa.gov/publica.htm.)

Under the safeguards highlighted in
the proposed amendments and as
demonstrated in the Tampa Bay
example, NOAA does not envision that
the decisionmaking framework and
procedural guidelines in the NCP will
be undermined. Like EPA, NOAA
believes that circumstances where
trustees will wish to address residual oil
will be few in number (see EPA Letter
to NOAA, March 30, 1998, re:
Reconsideration of Final Rule—
Assessment of Natural Resource
Damages (15 CFR Part 990); Request for
Comments (63 FR 6846-6847, Feb. 11,
1998)), and that adequate controls are in
place to ensure trustee coordination
with the OSC.

NOAA believes it has answered the
Court’s concerns. Further, NOAA
believes it has provided ample
opportunity for all commenters to
provide input on the Court’s questions.
Finally, NOAA believes it has
adequately addressed the commenters’
concerns.

On the issue of whether the lead
Federal response agencies (the Coast
Guard and EPA) concurred with
NOAA'’s position in the proposed
amendments, the Court asked that such
concurrence be obtained in the event
that NOAA was claiming “removal
residual authority” per se (see
discussion on Removal Authority in the
United States Court of Appeals for the
District of Columbia Circuit, November
18, 1997). Since NOAA is not claiming
such authority, it could be argued that
no such concurrence is necessary.
However, NOAA agrees that
“emergency’’ restoration actions do
require close coordination with the
response agencies.

In sum, NOAA believes that the
language provided in the proposed
amendments is adequate. NOAA
believes that the proposed language on
restoration under §§ 990.26 and
990.53(b)(3)(i) affords the scope and
protections needed to conduct actions
consistent with removal and restoration
authorities.

Comment: The one set of comments
representing trustee interests found the
proposed amendments constructive and
sound, and recommended that these
amendments be retained in the in the
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Final Regulation. The commenters note
that the proposed amendments
adequately and accurately address the
Court’s questions. The commenters
support NOAA’s position that effective
restoration may require the trustees to
eliminate or reduce exposure to oil.

The commenters specifically support
NOAA'’s proposed amendments at
§990.26(a) and (b) regarding emergency
restoration. However, the commenters
felt that NOAA should address the
“timeliness” in the implementation of
emergency restoration actions in the
proposed amendments. (NOAA asked
for input on adding an explicit element,
“at this time,” to § 990.26(b)(2)
regarding the OSC’s determination that
residual oil does not merit further
response, 66 FR 39465.) The
commenters indicate that the OSC may
be distracted on other more critical
response issues (e.g., human health and
safety) to make timely conclusions
respecting the completion of a removal
action. Such delays may require
additional, costlier restoration. Thus,
the commenters support the inclusion of
the phrase “at that time” in NOAA’s
amendments as a reasonable solution.

Response: NOAA concurs with the
commenters’ observation that the
proposed amendments to § 990.26(a)
and (b) will facilitate the coordination of
emergency restoration and removal
actions. However, adding the phrase “at
that time”” to § 990.26(b)(2) might appear
to undermine the OSC’s authority.
Modifying the NCP language respecting
the OSC’s responsibilities for removal
actions is left to EPA (in consultation
with other members of the National
Response Team) as provided under
section 1 of Executive Order 12777, 58
FR 54757. Removal of discharges is
delegated to EPA and the Coast Guard
under section 3 of the same Executive
Order. Therefore, NOAA is declining to
add such a time element relative to
removal actions.

D. Conclusion

NOAA believes that the amendments
sufficiently address the issue of residual
oil remanded from the Court. This
language was carefully crafted through
extensive consultation with the Coast
Guard and EPA. Therefore, NOAA is not
persuaded that changes are needed. The
amendments are incorporated in the
Final Regulation.

II. Trustee Legal Costs
A. Discussion

The Court’s decision on recovery of
attorneys’ costs as assessment costs
discussed three issues. First, the Court
noted that NOAA agreed that attorneys’

costs incurred in pursuing litigation of
a natural resource damages claim are
not recoverable as assessment costs. In
response to this point, NOAA proposed
to amend to the definition of
‘“‘Reasonable assessment costs” in
§990.30 by removing the word
“enforcement” from the definition.
(General Electric Co., et al., v.
Commerce, at 776.)

Second, the Court noted that the
parties in the case agreed that “trustees
may recover assessment costs
attributable to tasks that lawyers happen
to perform but which others, such as
engineers or private investigators, could
have performed.” (Id.) No amendment
to the Final Regulation is necessary to
address this point.

Finally, the Court declined to resolve
the question of “whether trustees may
recover costs stemming from legal work
not directly in furtherance of litigation
(e.g., pre-litigation legal opinions, title
searches) that only lawyers could have
performed.” (Id.) Instead, the Court
directed NOAA “‘to draw the precise
line between recoverable and non-
recoverable legal costs.” (Id.) In
response to this direction from the
Court, NOAA proposed amendments to
§990.30 to add a definition of ““legal
costs” that provides criteria for
determining the scope of attorney
activities that may be included in a
trustee’s claim for assessment costs.

The proposed amendments of July 31,
2001, focused on the explicit actions
that trustees are authorized to perform
under the Final Regulation or under
OPA. When determining whether the
costs of actions, performed for the
purpose of assessment or development
of a restoration plan, that could only be
performed by attorneys, constitute
reasonable assessment costs, the
proposed amendment provided that
trustees must consider the following
criteria:

* Whether the action comprised all or
part of an action specified either in this
part or in OPA section 1006(c);

* Whether the action was performed
prior to, or in the absence of, the filing
of litigation by or on behalf of the
trustee in question to recover damages;
and

* Whether the action was performed
by an attorney who was working for or
on behalf of the trustee agency, as
opposed to a prosecutorial agency.

The first criterion demonstrates that
the action was directly in furtherance of
natural resource damage assessment and
restoration. The second and third
criteria demonstrate that the action was
not primarily in furtherance of
litigation. If all of the above criteria are
met, the costs associated with attorneys’

actions are deemed assessment costs. If
the criteria are not met, the trustee must
explain why the action is an assessment
action rather than an action performed
for the primary purpose of furthering
litigation.

The preamble to the amendments
proposed on July 31, 2001, provided
examples of common or routine
assessment actions that may be most
appropriately performed by trustee
attorneys including, but not limited to:

* Providing written and oral advice
on the requirements of OPA, these
regulations, and other applicable laws;

* Preparing public notices, including
the Notice of Intent to Conduct
Restoration Planning issued to
responsible parties and the Notice of
Availability of Draft Restoration Plans;

* Developing and managing
administrative records;

» Preparing binding agreements with
potentially responsible parties in the
context of the assessment, including
study agreements, funding agreements,
and restoration agreements;

» Preparing co-trustee cooperative
agreements;

* Preparing formal trustee
determinations required under the
regulation;

* Determining requirements for
compliance with other applicable laws;
and

* Procuring title searches, title
insurance, and/or conservation
easements when property agreements
are part of restoration packages.

Response to Comments

On July 31, 2001, NOAA published
proposed amendments to the Final
Regulation to address the remanded
issues, including the issue of trustee
legal costs. 66 FR 39464. Only four
comments were received on the
proposed amendments: one comment
from a coalition of State officials and
three comments from industry
representatives. These comments are
summarized and addressed below. No
comments were received on the issue of
trustee legal costs in response to the
February 11, 1998, request for public
comments since that notice only dealt
with the issue of residual oil (63 FR
6846).

Comment: The State officials and one
industry commenter suggested that
NOAA clarify the examples of trustee
attorney actions given in the
amendments proposed on July 31, 2001,
and include these examples in the text
of the Final Regulation.

Response: NOAA has provided more
clarity to the examples and has included
that language in the Final Regulation.
Readers should note, however, that
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these examples are included simply as
some of the various activities trustee
agency attorneys might perform during
the assessment and should not be taken
as an exhaustive list of those activities
that are authorized.

Comment: One industry commenter
stated that the criteria in the proposed
amendments are insufficiently detailed
to exclude the recovery of attorney costs
that would not appropriately be
considered assessment costs. The
commenter noted that NOAA did not
draw a sufficiently bright line to
exclude litigation nor other attorney
costs that are incurred for essentially
legal functions rather than damage
assessment functions. The commenter
also suggested that actions such as
preparing binding agreements with
potentially responsible parties or other
agencies, such as study or funding
agreements, are not essential to the
performance of an assessment and are
therefore not recoverable. The
commenter stated that such agreements
are substitutes for litigation and should
be excluded from the definition of
recoverable legal costs.

Response: NOAA believes that the
criteria in the proposed amendments do
provide clear guidance to define which
attorney actions may be included as
assessment activities. NOAA points out
that such actions as preparing study and
funding agreements are, in fact,
essential to successful assessment work,
particularly in the case of cooperative
assessments where the parties want
clear guidance on the bounds of the
assessment. Instead of seeing such work
as a substitute for litigation, NOAA
believes such activities are essential to
a successful assessment.

Comment: This same commenter
noted that an attorney may review
assessment documents solely for the
purpose of preparing the documents to
be used in litigation. The commenter
stated that this review cannot be
performed adequately by a non-attorney
and is directly related to litigation
preparation. The commenter requested
that NOAA should add a criterion to
exclude all litigation preparation costs.

Response: Review of an assessment
document by an attorney during the
course of an assessment may not be
conducted for the sole purpose of
preparing for litigation. If the
assessment does not result in litigation
at some future date it would likely be
impossible to determine the “motives”
of reviewers of documents. In addition,
if litigation is avoided, the commenters’
concern disappears. NOAA believes the
current regulatory language gives clear
guidance on how to define attorney
actions performed for the purpose of

assessment or development of a
restoration plan so that a determination
can be made as to which legal costs may
be recoverable as reasonable assessment
costs.

Comment: This same commenter also
suggested that NOAA add the word
“costs” after the word “legal” in the
definition of “‘reasonable assessment
costs” in § 990.30 of the final regulation.

Response: NOAA has added the word
“costs” after both the word
“administrative” and “legal” in
§990.30.

Comment: Finally, some commenters
pointed out that a trustee potentially
could recover attorney costs that fail the
criteria, so long as the trustee explains
why the attorney work “was not
performed for the primary purpose of
litigation.” The commenters stated that
this language would allow recovery of
costs if the secondary purpose of the
action were to further litigation. These
commenters suggested that NOAA
should clarify the definition of “legal
costs” to provide that any costs of
attorney work that are intended in any
manner to prepare for or assist in
litigation or similar activities are not
recoverable. One commenter suggested
that NOAA should clarify that attorney
costs, to be recoverable, must be for
actions specified under section 1006(c)
of OPA. Another commenter suggested
that the language of § 990.30 definition
of legal costs be revised by replacing
subparagraph (2) with language
requiring that costs must meet the
criteria in subparagraph (1), thereby not
allowing any costs that do not meet the
three criteria.

Response: NOAA does not believe it
is necessary to revise the final
regulation to provide more clarity. The
language allowing legal costs for actions
“not performed for the primary purpose
of litigation” was the phrase used by the
Court and is included in the final
regulation to avoid rigid adherence to
the criteria in situations where
assessment actions might not fit clearly
within the three criteria listed, yet
would still qualify as reasonable
assessment costs. Responsible parties
will still have the opportunity to
challenge any costs they believe are not
appropriate legal costs to include in
reasonable assessment costs. NOAA
points out that § 990.30 definition of
“legal costs,” in subparagraph (1)(i),
already requires that actions be
conducted pursuant to section 1006(c)
of OPA.

Conclusion

After considering the comments
received on the July 31, 2001, proposed
rule, NOAA has made the following

changes to the regulatory language on
attorneys’ costs:

(1) Section 990.30 definition of legal
costs has been revised in this final rule
by adding a new subparagraph (3),
which includes a non-exhaustive list of
examples of attorney actions performed
for the purpose of assessment or
developing a restoration plan, in
accordance with this rule.

(2) Section 990.30 definition of
“reasonable assessment costs” has been
revised in this final rule to insert the
word “costs” after the words
“administrative” and “legal.”

II1. Other Technical Clarifications

The amendments proposed on July
31, 2001, included technical and
clarifying amendments to the Final
Regulation. NOAA stated that it was not
opening up the entirety of 15 CFR 990,
but only those specific sections or
subsections proposed. No comments
were received on the technical and
clarifying amendments. Therefore, the
final regulation incorporates the
following revisions:

A. Unsatisfied Demands for Damages,
§990.64(a)

Section 990.64(a) of the Final
Regulation provides that where trustees’
demands to implement or pay for
restoration were denied by responsible
parties, trustees could elect to file a
judicial action for damages or seek an
appropriation from the Oil Spill
Liability Trust Fund (Trust Fund). On
September 25, 1997, the Office of Legal
Counsel for the U.S. Department of
Justice (DQOJ) determined that OPA does
not require trustees to seek
appropriations for uncompensated
claims for damages. Instead, the U.S.
DOJ found that damage claims could be
presented to and paid by the Trust Fund
without further appropriations. Thus,
NOAA is amending the Final Regulation
to reflect this legal determination.
Therefore, under the final regulation,
trustees have the option to seek recovery
from the Trust Fund for uncompensated
damages without further appropriations
under section 1012(a)(4) of OPA, or seek
an appropriation from the Trust Fund
under section 1012(a)(2) of OPA.

B. Indirect Costs, § 990.30

Subsequent to publication of the Final
Regulation, the D.C. Circuit Court of
Appeals upheld provisions in the U.S.
Department of the Interior’s (DOI)
regulations for natural resource damage
assessments under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) that authorize recovery of
indirect costs associated with
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restoration plans. Kennecott Utah
Copper Corp. v. U.S. Dept. of the
Interior, 88 F.3d 1191 (D.C. Cir. 1996).
The Court found that DOI’s provision
met CERCLA’s damages causation
requirement because indirect costs were
limited to those that were “necessary”
to “support” implementation of a
selected restoration option. Kennecott at
1224. The Court upheld recoverability
of indirect costs of restoration in part
due to the existence of procedural
safeguards in DOI’s regulation that help
ensure the accuracy of such costs. These
safeguards include describing selection
of cost estimation methods in a publicly
reviewable administrative record and
restoration plan, and demonstrating that
the method avoids double counting, and
is feasible, reliable, cost-effective, and
can be conducted at a reasonable cost.
Finally, the Court held that
requirements provided in DOI's
regulation for calculation and
application of an indirect cost rate
sufficiently restrained trustee discretion,
in that the regulation limits use of an
indirect cost rate to situations where the
costs of estimating indirect costs
outweigh the benefits, and where the
assumptions used in calculating the
indirect cost rate have been
documented.

The preamble to NOAA’s Final
Regulation indicated that indirect costs
were recoverable assessment costs, but
the Final Regulation did not include
specific guidelines for determining
indirect costs for either assessment or
restoration costs. Based upon the ruling
in Kennecott, NOAA is making
technical clarifications to the Final
Regulation to define the scope of
indirect costs that are recoverable as
“reasonable assessment costs” and as
“restoration costs.” The Final
Regulation incorporates the definition of
indirect costs provided by the Office of
Management and Budget (see,
“Managerial Cost Accounting Concepts
and Standards for the Federal
Government,” Statement of Federal
Financial Accounting Standards No. 4
(SFFAS 4), Executive Office of the
President, Office of Management and
Budget, July 1, 1995). The Final
Regulation contains similar procedural
safeguards that apply to selecting a
methodology to determine indirect costs
as those in the DOI regulation. Section
990.27 of the Final Regulation lists
standards for all methods that might be
used in an assessment, including
methods that might be used to calculate
indirect costs, i.e., cost calculation
methods that are demonstrated to be
reliable, valid, and cost-effective. Also,
§990.45 provides that relevant data on

methods used should be included in the
administrative record for the
assessment. When using an indirect cost
rate in lieu of calculating indirect costs
on a case-specific bases, the basis of the
indirect cost rate also should be
documented in the administrative
record.

C. Cost Accounting Procedures,
§990.62(f)

Although various sections of the Final
Regulation require selection of reliable
and valid methods and require trustees
to avoid double counting, NOAA
believes that these requirements should
be explicitly stated for purposes of cost
accounting, providing added assurances
that costs are accurate and appropriate.
Therefore, NOAA is adding a new
subsection (f) to § 990.62 of the Final
Regulation to require that, when
determining assessment and restoration
costs incurred by trustees, trustees must
use methods consistent with generally
accepted accounting principles and
with the requirements of § 990.27 of the
Final Regulation.

D. Cost Estimating Procedures,
§990.62(g)

NOAA is also providing that trustees
must use methods consistent with
generally accepted cost estimating
practices and the requirements of
§990.27 of this part when estimating
costs to implement a restoration plan.
Therefore, NOAA is adding a new
subsection (g) to § 990.62 of the Final
Regulation to require that, when
estimating costs to implement a
restoration plan, trustees must use
methods consistent with generally
accepted cost estimating principles and
with the requirements of § 990.27 of the
Final Regulation.

IV. National Environmental Policy Act,
Executive Order 12866, Regulatory
Flexibility Act, and Paperwork
Reduction Act

The National Oceanic and
Atmospheric Administration has
determined that the amendments to the
Final Regulation do not constitute a
major federal action significantly
affecting the quality of the human
environment. Therefore, no further
analysis pursuant to section 102(2)(C) of
the National Environmental Policy Act
of 1969 (42 U.S.C. 4332(2)(C)) has been
prepared. The Assistant General
Counsel for Legislation and Regulation,
in accordance with the Regulatory
Flexibility Act, certifies to the Chief
Counsel for Advocacy, Small Business
Administration, that the amendments to
the Final Regulation will not have a
significant economic effect on a

substantial number of small entities.
The amendments to the Final
Regulation are intended to make more
specific, and easier to apply, the
standards set out in OPA for assessing
damages for injury to natural resources
as a result of actual or threatened
discharges of oil. The amendments to
the Final Regulation are not intended to
change the balance of legal benefits and
responsibilities among any parties or
groups, large or small. To the extent any
are affected by the amendments, it is
anticipated that all will benefit by
increased ease of application of law in
this area.

It has been determined that this
document is not significant under
Executive Order 12866. The
amendments to the Final Regulation
provide optional procedures for the
assessment of damages to natural
resources. It does not directly impose
any additional cost.

It has been determined that this Rule
does not contain information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 ef seq.

List of Subjects in 15 CFR Part 990

Coastal zone, Environmental
protection, Natural resources, Oil
pollution, Restoration, Water pollution
control, Waterways.

Dated: September 9, 2002.
Jamison S. Hawkins,
Deputy Assistant Administrator for Ocean
Services and Coastal Zone Management.
Under the authority of the Oil
Pollution Act of 1990, 33 U.S.C. 2706(a),
and for the reasons set out in this
preamble, title 15 of the Code of Federal
Regulations, chapter IX, subchapter E, is
amended as set forth below.

SUBCHAPTER E—OIL POLLUTION
ACT REGULATIONS

PART 990—NATURAL RESOURCE
DAMAGE ASSESSMENTS

1. The authority citation for part 990
continues to read as follows:

Authority: 33 U.S.C. 2701 et seq.

2. In §990.26, revise paragraphs (a)
and (b) to read as follows:

§990.26 Emergency restoration.

(a) Trustees may take emergency
restoration action before completing the
process established under this part,
provided that:

(1) The action is needed to avoid
irreversible loss of natural resources, or
to prevent or reduce any continuing
danger to natural resources or similar
need for emergency action;
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(2) The action will not be undertaken
by the lead response agency;

(3) The action is feasible and likely to
succeed;

(4) Delay of the action to complete the
restoration planning process established
in this part likely would result in
increased natural resource damages; and

(5) The costs of the action are not
unreasonable.

(b) If response actions are still
underway, trustees must coordinate
with the On-Scene Coordinator (OSC),
consistent with the NCP, to ensure that
emergency restoration actions will not
interfere with or duplicate ongoing
response actions. Emergency restoration
may not address residual oil unless:

(1) The OSC’s response is complete;
or

(2) The OSC has determined that the
residual oil identified by the trustee as
part of a proposed emergency
restoration action does not merit further

respomnse.
* * * * *

3.In §990.30, add new definitions in
alphabetical order and revise the
definition of ‘“‘Reasonable assessment
costs” to read as follows:

§990.30 Definitions.

* * * * *

Indirect costs means expenses that are
jointly or commonly incurred to
produce two or more products or
services. In contrast to direct costs,
indirect costs are not specifically
identifiable with any of the products or
services, but are necessary for the
organization to function and produce
the products or services. An indirect
cost rate, developed in accordance with
generally accepted accounting
principles, may be used to allocate
indirect costs to specific assessment and
restoration activities. Both direct and
indirect costs contribute to the full cost
of the assessment and restoration, as
provided in this part.

* * * * *

Legal costs means the costs of
attorney actions performed for the
purpose of assessment or developing a
restoration plan, in accordance with this
part.

(1) When making a determination of
the nature of attorneys’ actions for
purposes of this definition, trustees
must consider whether:

(i) The action comprised all or part of
an action specified either in this part or
in OPA section 1006(c);

(ii) The action was performed prior to,
or in the absence of, the filing of ligation
by or on behalf of the trustee in question
to recover damages; and

(iii) The action was performed by an
attorney who was working for or on
behalf of the trustee agency, as opposed
toa prosecutorial agency.

(2) If all of the criteria in paragraph (1)
of this definition are met, the costs
associated with attorney’s actions are
deemed assessment costs. If the criteria
are not met, the trustee must explain
why the action was not performed for
the primary purpose of furthering
litigation in order to support a
characterization of the action as an
assessment action.

(3) Examples of common or routine
assessment actions that may be most
appropriately performed by trustee
attorneys, in accordance with this part,
include, but are not limited to:

(i) Providing written and oral advice
on the requirements of OPA, this part,
and other applicable laws;

(ii) Preparing public notices,
including the Notice of Intent to
Conduct Restoration Planning issued to
responsible parties and the Notice of
Availability of Draft Restoration Plans;

(iii) Developing and managing
administrative records;

(iv) Preparing binding agreements
with potentially responsible parties in
the context of the assessment, including
study agreements, funding agreements,
and restoration agreements;

(v) Preparing co-trustee cooperative
agreements;

(vi) Preparing formal trustee
determinations required under this part;
and

(vii) Procuring title searches, title
insurance, and/or conservation
easements when property agreements

are part of restoration packages.
* * * * *

Reasonable assessment costs means,
for assessments conducted under this
part, assessment costs that are incurred
by trustees in accordance with this part.
In cases where assessment costs are
incurred but trustees do not pursue
restoration, trustees may recover their
reasonable assessment costs provided
they have determined that assessment
actions undertaken were premised on
the likelihood of injury and need for
restoration. Reasonable assessment costs
also include: administrative costs, legal
costs, and other costs necessary to carry
out this part; monitoring and oversight
costs; costs associated with public
participation; and indirect costs that are
necessary to carry out this part.

* * * * *

4.In §990.53, revise paragraph
(b)(3)() to read as follows:

§990.53 Restoration selection-developing
restoration alternatives.

(b) * * *
(3) * * *

(i) Address conditions that would
prevent or limit the effectiveness of any
restoration action;

* * * * *

5.In § 990.62, revise paragraph (b)(2)
and add new paragraphs (f) and (g) to
read as follows:

§990.62 Presenting a demand.

* * * * *

(b) * * *

(2) Advance to the trustees a specified
sum representing all trustee direct and
indirect costs of assessment and
restoration, discounted as provided in
§990.63(a) of this part.

* * * * *

(f) Cost accounting procedures.
Trustees must use methods consistent
with generally accepted accounting
principles and the requirements of
§990.27 of this part in determining past
assessment and restoration costs
incurred by trustees. When cost
accounting for these costs, trustees must
compound these costs using the
guidance in § 990.63(b) of this part.

(g) Cost estimating procedures.
Trustees must use methods consistent
with generally accepted cost estimating
principles and meet the standards of
§990.27 of this part in estimating future
costs that will be incurred to implement
a restoration plan. Trustees also must
apply discounting methodologies in
estimating costs using the guidance in
§990.63(a) of this part.

6. In § 990.64, revise paragraph (a) to
read as follows:

§990.64 Unsatisfied demands.

(a) If the responsible parties do not
agree to the demand within ninety (90)
calendar days after trustees present the
demand, the trustees may either file a
judicial action for damages or present
the uncompensated claim for damages
to the Oil Spill Liability Trust Fund, as
provided in section 1012(a)(4) of OPA
(33 U.S.C. 2712(a)(4)) or seek an
appropriation from the Oil Spill
Liability Trust Fund as provided in
section 1012(a)(2) of OPA (33 U.S.C.
2712(a)(2)).

* * * * *

[FR Doc. 02—24918 Filed 9-27-02; 12:15 pm]
BILLING CODE 3510-JE-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD05-01-071]

RIN 2115-AA97

Security Zone; Calvert Cliffs Nuclear

Power Plant, Chesapeake Bay, Calvert
County, MD

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule; change of
effective period; request for comments.

SUMMARY: The Coast Guard is revising
the effective period and requesting
comments for a temporary security zone
in the waters of the Chesapeake Bay
near the Calvert Cliffs Nuclear Power
Plant in Calvert County, Maryland. This
security zone is necessary to help
ensure public safety and security. The
security zone will prohibit vessels from
entering a well-defined area around
Calvert Cliffs nuclear power plant.
DATES: The amendment to § 165.T05—
071 (d) in this rule is effective at 5 p.m.
on September 30, 2002. Section
165.T05—-071, added at 67 FR 9205,
February 28, 2002, effective January 9,
2002, to 5 p.m. June 15, 2002, and
amended at 67 FR 41177, June 17, 2002,
extending the effective period from June
17, 2002 to 5 p.m. September 30, 2002,
as amended in this rule, is extended in
effect to 5 p.m. on March 31, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-01—
071 and are available for inspection or
copying at Commander, Coast Guard
Activities Baltimore, 2401 Hawkins
Point Road, Building 70, Baltimore,
Maryland 21226-1791, between 9:30
a.m. and 2 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Dulani Woods, Port Safety and Security,
Activities Baltimore, at (410) 576—2513.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. When we
promulgated the rule we intended to
either allow it to expire on June 15,
2002, or to cancel it if we made
permanent changes before that date. We
requested comments from the public
and to date have not received any. In 67
FR 41177, June 17, 2002, we extended
the effective period to September 30,
2002, to ensure the security of this

facility and the safety of the public
while determining whether a permanent
rule is warranted. We have not
determined whether a permanent rule is
necessary; however, if we determine
that a permanent rule is warranted, we
will follow normal notice and comment
rulemaking procedures, and a final rule
should be published before March 31,
2003. Continuing the temporary rule in
effect while considering promulgation
of a permanent rule will help to ensure
the security of this facility and the
safety of the public during that period.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. It is not practicable to publish
an NPRM because the security of the
facility and the safety of the public
needs to continue.

Request for Comments

Although the Coast Guard has good
cause to implement this regulation
without engaging in the notice of
proposed rulemaking process, we want
to afford the maritime community the
opportunity to participate in this
rulemaking by submitting comments
and related material regarding the size,
scope and duration of the Regulated
Navigation Areas, safety zones and
security zones in order to minimize
unnecessary burdens on waterway
users. If you do so, please include your
name and address, identify the docket
number for this rulemaking [CGD05-01—
071], indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment.

Please submit all comments and
related material in an unbound format,
no larger than 8 72 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this temporary rule in view of them.

Background and Purpose

Due to the terrorist attacks on New
York City, New York, and Washington
DC, on September 11, 2001 and
continued warnings from national
security and intelligence officials that
future terrorist attacks are possible,
there is an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to Calvert
Cliffs Nuclear Power Plant. On October
3, 2001, Constellation Nuclear-Calvert
Cliffs Nuclear Power Plant requested a
limited access area to reduce the

potential threat that may be posed by
vessels that approach the power plant.

On February 28, 2002, the Coast
Guard published a temporary final rule
entitled “Security Zone; Calvert Cliffs
Nuclear Power Plant, Chesapeake Bay,
Calvert County, MD,” in the Federal
Register (67 FR 9203). The temporary
rule established a security zone around
the Calvert Cliffs Nuclear Power Plant.

There is a continuing need for the
protection of the plant. The initial
extension of the temporary security
zone surrounding the plant was only
effective to 5 p.m. on September 30,
2002. As a result, the Coast Guard is
further extending the effective date of
the rule to 5 p.m. on March 31, 2003.
There is no indication that the present
rule has been burdensome on the
maritime public; users of the areas
surrounding the plant are able to pass
safely outside the zone.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040; February 26, 1979). We
expect the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Vessels may transit
around the security zone and may be
permitted within the security zone with
the approval of the Captain of the Port
or his or her designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule was not preceded by a
general notice of proposed rulemaking
and, therefore, is exempt from the
requirements of the Regulatory
Flexibility Act. Although this rule is
exempt, we have reviewed it for
potential economic impact on small
entities. This rule will affect the
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following entities, some of which may
be small entities: the owners or
operators of vessels intending to transit
or anchor near the Calvert Cliffs Nuclear
Power Plant, Chesapeake Bay, Calvert
County, Maryland.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities. If
you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the office listed under
ADDRESSES. In your comment, explain
why you think it qualified and how and
to what degree this rule would
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires

Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Security Risks. This rule is
not an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. In temporary § 165.T05—071, revise
paragraph (d) to read as follows:

§165.T05-071 Security Zone; Calvert Cliffs
Nuclear Power Plant, Chesapeake Bay,
Calvert County, MD.

* * * * *

(d) Effective period. This section is
effective from 5 p.m. on September 30,
2002 to 5 p.m. on March 31, 2003.

* * * * *

Dated: September 17, 2002.
R. B. Peoples,

Captain, Coast Guard, Captain of the Port,
Baltimore, Maryland.

[FR Doc. 02—24940 Filed 9-30-02; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare and Medicaid
Services

42 CFR Part 413

Principles of Reasonable Cost
Reimbursement; Payment for End-
Stage Renal Disease Services;
Prospectively Determined Payment
Rates for Skilled Nursing Facilities

CFR Correction

In Title 42 of the Code of Federal
Regulations, Parts 400 to 429, revised as
of October 1, 2001, §413.86 is corrected,
on page 525, by revising the designation
(e)(4)(11)(C)(2)(iii) to read
(e)(4)(i1)(C)(2)(iii) and by adding
(e)(4)(ii)(C)(2) introductory text, (i), and
(ii) to read as follows:

§413.86 Direct graduate medical
education payments.
* * * * *

)
)

* Kk %
e

4

*
*
*

ii
C

(2) Ceiling. If the hospital’s per
resident amount is greater than 140
percent of the locality-adjusted national
average per resident amount, the per
resident amount is adjusted as follows
for FY 2001 through FY 2005:

(1) FY 2001. For cost reporting periods
beginning on or after October 1, 2000
and on or before September 30, 2001, if
the hospital’s FY 2000 per resident
amount exceeds 140 percent of the FY
2001 locality-adjusted national average
per resident amount (as calculated
under paragraph (e)(4)(ii)(B) of this
section), then, subject to the provision
stated in paragraph (e)(4)(ii)(C)(2)(iv) of
this section, the hospital’s per resident
amount is frozen at the FY 2000 per
resident amount and is not updated for
FY 2001 by the CPI-U factor.

(if) FY 2002. For cost reporting
periods beginning on or after October 1,
2001 and on or before September 30,
2002, if the hospital’s FY 2001 per
resident amount exceeds 140 percent of
the FY 2002 locality-adjusted national
average per resident amount, then,
subject to the provision stated in
paragraph (e)(4)(ii)(C)(2)(iv) of this
section, the hospital’s per resident
amount is frozen at the FY 2001 per
resident amount and is not updated for
FY 2002 by the CPI-U factor.

* * * * *

* *x %

—_ e~ —~ —

)
)***

[FR Doc. 02-55519 Filed 9-30-02; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 460

[CMS-1201-IFC]

RIN 0938-AL59

Medicare and Medicaid Programs;

Programs of All-inclusive Care for the
Elderly (PACE); Program Revisions

AGENCY: Centers for Medicare &

Medicaid Services (CMS), HHS.

ACTION: Interim final rule with comment
period.

SUMMARY: This rule revises the interim
final rule with comment period that
established requirements for Program of
All-inclusive Care for the Elderly
(PACE) under the Medicare and
Medicaid programs. The revisions in
this rule will implement section 903 of
the Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act of 2000 (Pub. L. 106-554) by
establishing a process through which
PACE organizations may request waiver
of certain Medicare and Medicaid
regulatory requirements.

DATES: Effective date: These regulations
are effective on October 31, 2002.

Comment date: Comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on December 2,
2002.

ADDRESSES: In commenting, please refer
to file code CMS—1201-IFC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Mail written comments (one original
and three copies) to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1201-IFC, P.O. Box 8017,
Baltimore, MD 21244-8017.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

If you prefer, you may deliver (by
hand or courier) your written comments
(one original and three copies) to one of
the following addresses:

Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-14-03, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

(Because access to the interior of the
HHH Building is not readily available to

persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for commenters wishing to
retain a proof of filing by stamping in
and retaining an extra copy of the
comments being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Janet Samen, (410) 786—4533; or Sue
Davison, for State technical assistance,
(410) 786-5831.

SUPPLEMENTARY INFORMATION: Inspection
of Public Comments: Comments
received timely will be available for
public inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
at the headquarters of the Centers for
Medicare & Medicaid Services, 7500
Security Boulevard, Baltimore,
Maryland 21244, Monday through
Friday of each week from 8:30 a.m. to
4 p.m. To schedule an appointment to
view public comments, call (410) 786—
7195.

I. Background

A. Legislative History

Section 4801 of Public Law 105-33,
the Balanced Budget Act of 1997 (BBA),
authorized coverage of the Program of
All-inclusive Care for the Elderly
(PACE) under the Medicare program. It
amended title XVIII of the Social
Security Act (the Act) by adding section
1894, which addresses Medicare
payments and coverage of benefits
under PACE. Section 4802 of the BBA
authorized the establishment of PACE as
a State option under Medicaid. It
amended title XIX of the Act by adding
section 1934, which directly parallels
the provisions of section 1894.

B. Demonstration Project History

The BBA built on the success of the
PACE demonstration program. Section
603(c) of the Social Security
Amendments of 1983 (Pub. L. 98-21), as
extended by section 9220 of the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99—
272) authorized the original
demonstration waiver for On Lok Senior
Health Services in San Francisco.
Section 9412(b) of Public Law 99-509,
the Omnibus Budget Reconciliation Act
of 1986, authorized us to conduct a
demonstration project to determine
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whether the model of care developed by
On Lok may be replicated across the
country. The number of sites was
originally limited to 10, but the
Omnibus Budget Reconciliation Act of
1990 (Pub. L. 101-508) authorized an
increase to 15 demonstration sites.

The PACE demonstration program
replicated a unique model of managed
care service delivery for a group of very
frail community-dwelling elderly, most
of whom were dually eligible for
Medicare and Medicaid benefits, and all
of whom were assessed as being eligible
for nursing home placement according
to the standards established by their
respective States. The PACE model of
care includes as core services the
provision of adult day health care and
interdisciplinary team case
management, through which access to
and allocation of all health services is
managed. Physician, therapeutic,
ancillary, and social support services
are furnished in the participant’s
residence or on-site at a PACE center.
Hospital, nursing home, home health,
and other specialized services are
generally furnished under contract.
Financing of the PACE model is
accomplished through prospective
capitation of both Medicare and
Medicaid payments, and under the
demonstration, programs gradually
assumed full financial risk for all care
provided to their enrolled participants.

The PACE demonstration program
was operated under a Protocol
published by On Lok, Inc., on April 14,
1995. A copy of the Protocol was
included as an attachment to the interim
final rule with comment period that was
published in the Federal Register on
November 24, 1999, to implement the
PACE program (64 FR 66234.) As
directed by sections 1894(f)(2) and
1934(f)(2) of the Act, we incorporated
the requirements under the Protocol in
the PACE regulation, to the extent
consistent with the BBA provisions
described throughout sections 1894 and
1934 of the Act. The November 24, 1999
PACE regulation was a comprehensive
rule that addressed eligibility,
administrative requirements,
application procedures, services,
payment, participant rights, and quality
assurance. There are currently 24
approved PACE demonstration
programs and two programs that have
been approved as permanent PACE
organizations. In accordance with
section 901 of BIPA, all PACE
demonstration programs must transition
to permanent provider status by
November 2003.

C. Flexibility

As noted above, the PACE
demonstration program was operated
pursuant to a Protocol developed by On
Lok. The PACE Protocol provided
authority for CMS and the State Agency
to waive specific requirements of the
Protocol, if, in their judgment, the intent
of the requirements was met by the
proposed alternative and safe and
quality care would be provided. Written
requests for waivers were required to be
approved by CMS and the State before
implementation of the proposed
alternative. Flexibility was limited to
the requirements in the section on
service coverage and arrangement. That
section includes: A requirement that the
PACE organization provide all Medicare
and Medicaid services and provide care
7 days per week, 365 days per year; a
listing of required and excluded
services; minimum services provided at
the PACE Center; a requirement that
each participant be assigned to a
multidisciplinary team, as well as the
composition and duties of the
multidisciplinary team; and assessment
and reassessment requirements.
Flexibility was not authorized for other
sections of the PACE Protocol, such as
participant rights, enrollment and
disenrollment, and administration.

Sections 1894(f)(2)(B) and
1934(f)(2)(B) of the Act give the
Secretary the authority to waive
regulatory provisions as follows:

In order to provide for reasonable
flexibility in adapting the PACE service
delivery model to the needs of particular
organizations (such as those in rural areas or
those that may determine it appropriate to
use nonstaff physicians according to State
licensing law requirements)* * *the
Secretary (in close consultation with State
administering agencies) may modify or waive
provisions of the PACE protocol as long as
any such modification or waiver is not
inconsistent with and would not impair the
essential elements, objectives, and
requirements of this section* * *

The statute also specifies the
following essential elements that may
not be waived:

 The focus on frail elderly qualifying
individuals who require the level of care
provided in a nursing facility.

* The delivery of comprehensive,
integrated acute and long-term care
services.

* The multidisciplinary team
approach to care management and
service delivery.

» Capitated, integrated financing that
allows the provider to pool payments
received from public and private
programs and individuals.

* The assumption by the provider of
full financial risk.

In the November 24, 1999 interim
final rule, we identified, as specific
waivers that were intended to encourage
development of PACE programs in rural
and Tribal areas, waivers of the
following three requirements:

e A prohibition on members of the
governing body and their family
members from having a direct or
indirect interest in contracts with the
organization (see §460.68(c));

* Arequirement that members of the
multidisciplinary team primarily serve
PACE participants (see §460.102(g));
and

» Arequirement that the primary care
physician must be employed by the
PACE organization (see § 460.102(g)).
The regulation includes specific criteria
for each waiver related to whether the
PACE organization’s service area is rural
or Tribal, the unavailability of
individuals who meet the three
regulatory requirements listed above,
and a requirement that the proposed
alternative does not adversely affect the
availability or quality of care furnished
to PACE participants.

Our rationale for this rather limited
view of the flexibility provision was
based on our belief that all PACE
demonstration programs were in
compliance with the PACE Protocol
and, therefore, would need to make only
minor changes in their operations to
meet the PACE regulatory requirements.
Our intention was to allow some
flexibility to promote PACE in rural and
Tribal areas while maintaining
consistency of requirements for other
PACE programs. We intended to expand
opportunities for flexibility to cover
more requirements and provide more
flexibility to all PACE organizations
once we had gained sufficient
experience with PACE and had
implemented the program. In addition,
we were guided by the fact that the
Protocol, and thus the PACE regulation,
had been proven effective for new
organizations as they built their patient
census and attained financial solvency.

We have since learned that although
the early PACE demonstration programs
initially complied with the Protocol,
most of them modified the Protocol
requirements as they expanded, using
the flexibility provision. While many of
these modifications were related to
service coverage and arrangement
provisions, many others were
implemented that were not authorized
by the flexibility clause in the Protocol.
In addition, many of the later PACE
demonstration programs exercised the
flexibility clause in the Protocol in
developing their programs, especially
with regard to direct employment of
staff. Finally, very few of the waivers
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were requested in writing or approved
by CMS or the State before
implementation.

II. The Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act of 2000, (BIPA) (Pub. L. 106-554)

A. Background

BIPA modified the PACE program in
the following three ways:

» Section 901 extended the transition
period for the current PACE
demonstration programs to allow an
additional year for these organizations
to transition to the permanent PACE
program.

* Section 902 gave the Secretary the
authority to grandfather in the
modifications these programs had
implemented as of July 1, 2000. This
provision will allow the PACE
demonstration programs to continue
program modifications they have
implemented and avoid disruptions in
participant care where these
modifications have been determined to
be consistent with the PACE model.
These sections are being implemented
administratively.

* Section 903 specifically addressed
flexibility in exercising the waiver
authority provided under sections
1894(f)(2)(B) and 1934(f)(2)(B) of the
Act. It allowed the Secretary to modify
or waive PACE regulatory provisions in
a manner that responds promptly to the
needs of PACE organizations relating to
the areas of employment and the use of
community-based primary care
physicians. Section 903 of BIPA also
established a 90-day review period for
waiver requests. Since the flexibility
language is part of the statutory section
dealing with regulations (sections
1894(f) and 1934(f) of the Act), we
believe it was intended that waiver
requirements be incorporated into the
PACE regulations.

B. Contracting for Multidisciplinary
Team Members and Administrative

Staff

We note that although the PACE
Protocol and the PACE regulation refer
to a multidisciplinary team, it has
become more common to regard the
team in PACE as an interdisciplinary
team to reflect the interactive and
collaborative approach of the PACE care
team. Therefore, we are amending the
PACE regulation to replace the term
multidisciplinary with interdisciplinary
wherever it appears and will use that
phrase in the preamble to describe the
PACE team.

Section 460.102(f) of the PACE
regulation requires that the following
PACE interdisciplinary team members

be employees of the PACE organization:
primary care physician, registered
nurse, social worker, recreational
therapist or activity coordinator, PACE
Center manager, home care coordinator,
and PACE Center personal care
attendants. This requirement is based on
part IV.B.13.a. of the PACE Protocol that
specifies that these team members must
be employees of the PACE provider or
PACE Center. (Employment of staff by
the PACE Center is discussed in the
next section of this preamble.) In
addition, § 460.60 requires the PACE
organization to employ the program
director and the medical director.

We are no longer requiring that the
PACE organization employ the
interdisciplinary team, the program
director or the medical director. Instead,
the PACE organization may contract
with these staff members, and we are
expanding § 460.70 to include
additional contract requirements.
Finally, we are removing the specific
waiver in § 460.102(g) for rural or Tribal
organizations to contract for the primary
care physicians.

The National PACE Association
(NPA), an industry group representing
the PACE demonstration programs and
developing PACE programs, has
indicated that the objectives of the
Protocol with regard to employment are
as follows:

+ To assure that the same individuals
provide care to the same participants
over time (as opposed to a contractual
relationship in which a different staff
person may provide care from one
month or even one day to the next); and

» To assure that the interdisciplinary
team members are fully accountable to
the PACE organization which has
responsibility and is accountable for the
entire range of PACE services.

NPA has indicated that contractual
arrangements should be utilized only
where it is consistent with continuity of
care, and efficient and economical
delivery of services. In addition,
individual team members must be
specified by name and work schedule.

We have become aware that most of
the PACE demonstration programs have
entered into contractual arrangements
for interdisciplinary team members and
key PACE staff such as the medical
director. We have come to agree that
there are reasonable circumstances
where dedicated staff decide to contract
rather than be employed by the PACE
organization. For example, the medical
director or primary care physicians may
wish to maintain their employment with
a hospital or academic institution while
providing services to PACE participants.
We believe that these arrangements may
be done so as to be completely

transparent to participants and have no
impact on care coordination or service
delivery.

Current requirements for contracted
services are found in §460.70. We are
reorganizing and amending that section
to include additional contract
requirements for interdisciplinary team
members or PACE administrative staff.
Where these staff are not employed by
the PACE organization, the contract
must stipulate that the individuals: (1)
Agree to perform all the duties related
to their position in the PACE
organization and specified in the PACE
regulation; (2) participate in
interdisciplinary team meetings as
required; and (3) be accountable to the
PACE organization.

Where the PACE organization
contracts with another organization for
interdisciplinary team staff, for
example, with a rehabilitation agency
that employs the physical therapist, the
contract must also stipulate the name of
the individual assigned to the PACE
program and the schedule for
attendance at the PACE Center. In this
way, participants may be scheduled for
attendance at the PACE Center to
coincide with the schedule for the staff
assigned to their care. Given the frailty
of the population served by the PACE
organization, we believe it is important
that, where possible, services are
provided to participants by the same
core staff, whether employed directly by
the PACE organization or provided via
a contracting arrangement.

As mentioned above, our regulations
currently require that the PACE program
director and the medical director be
employees of the PACE organization. In
order to allow for contracting of the
PACE program director and medical
director, we are amending § 460.60(b)
and (c) to require that the PACE
organization employ these staff
members directly or have contracts for
these staff that meet the contracting
requirements specified in §460.70.

Finally, we are removing § 460.102(g),
which allows CMS and the State
administering agency to waive the
employment requirement for the
primary care physician and the
requirement that the interdisciplinary
team serve primarily PACE participants.
Since the PACE organization may
contract for primary care physicians in
accordance with the requirements
specified in § 460.70 as revised and
other waivers are governed by § 460.26,
these specific waiver provisions are no
longer necessary.
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C. Contracting With Another Entity to
Furnish PACE Center Services

The PACE Protocol at section
IV.B.13.a. provides that the
interdisciplinary team may be employed
by the PACE organization or the PACE
Center. In developing the PACE
regulation, we did not address this issue
because we believed that in all cases the
PACE organization and the PACE Center
were the same organization. We have
learned that this change was made in
the PACE Protocol in 1995 to reflect an
operating arrangement implemented by
one of the PACE demonstration
organizations, On Lok Senior Health
Services. In this arrangement, On Lok
entered into a contractual relationship
with another organization to provide all
PACE Center services under which the
interdisciplinary team is employed and
managed by the contracting
organization. On Lok remains
responsible for all care provided at the
Center and remains at risk for the
healthcare needs of the participants
attending this center. In addition, On
Lok has retained many of the
administrative responsibilities
associated with PACE, for example,
marketing and enrollment. Through this
contractual relationship, On Lok has
been able to expand PACE services to a
different part of their service area
without disrupting the care that
traditionally had been provided by the
other organization.

Since this approach was reflected in
the PACE Protocol, we are amending the
PACE regulation to allow PACE
organizations to provide PACE Center
services through contractual
arrangements. Although we do not view
this approach as a waiver authorized by
BIPA, we are establishing specific
waiver requirements for this approach
consistent with the On Lok
arrangement. We are more likely to
allow PACE organizations to contract
out PACE Center services when they
have attained sufficient experience in
delivering services and managing the
risk associated with the frail elderly.

We are adding a new §460.70(f) to
identify the criteria that a PACE
organization must meet to contract out
PACE Center services. We are not
inclined to approve a waiver for a PACE
organization unless it is financially
stable and has demonstrated
competence with the PACE model by
successful CMS and State onsite reviews
and monitoring efforts. We specifically
invite public comments on the
appropriateness of these criteria.

We would expect the PACE
organization to retain all key
administrative functions including

marketing and enrollment, quality
assurance and program improvement,
and contracting for institutional
providers and other key staff. We note
that, consistent with §460.70(e)(5)(iv),
all subcontracting arrangements by the
PACE Center would need to be
approved in writing by the PACE
organization. The PACE Center may
employ or contract for the team and
provide PACE services in accordance
with the PACE regulation. However, the
PACE organization receives all payment
from CMS and the State and remains
responsible for all the care provided in
these Centers. In addition, we
emphasize that contracting out PACE
Center services does not change the
participants’ relationship to the PACE
organization. All participants, whether
assigned to the PACE organization-
owned and operated PACE Center or
assigned to a PACE Center that contracts
with the PACE organization, are
enrolled with the PACE organization
and are afforded all benefits and
protections offered by the PACE
organization.

On Lok is able to monitor the care
provided in the contracted PACE Center
through the sharing of electronic
medical records. While we are not
requiring electronic medical records as
a condition of our approval, it will be
necessary for a PACE organization
wishing to pursue this type of
arrangement to describe how it will
monitor the care provided and perform
all the administrative duties required by
the PACE regulation.

D. Oversight of Direct Patient Care
Services

Given the vulnerable frail population
served by the PACE program and the
increased opportunity for a PACE
organization to contract out participant
care services, it is important to reiterate
the PACE organization’s obligation to
monitor the care furnished by direct
participant care staff. This obligation
applies not only to employees of the
PACE organization, but extends to the
care provided by contracted staff,
including employees of organizations
with which the organization contracts
(for example, a home health agency,
rehabilitation agency, nursing facility,
transportation service, or staffing
agency). It is especially important for
the PACE organization to monitor the
care provided in all settings, including
the PACE Center and the participant’s
home, as well as in offsite locations
such as physician offices and
institutional providers to ensure quality
care. To effectively monitor care
provided outside the PACE Center, the
PACE organization must be vigilant in

following up on all unusual occurrences
and complaints. In addition, the PACE
organization must foster an atmosphere
that promotes the voicing of participant
complaints about quality of care to
assist the PACE organization in
monitoring the care provided by
contracted staff and organizations.

Currently, § 460.66 requires the PACE
organization to provide training to
maintain and improve the skills and
knowledge of each staff member for the
individual’s specific duties that results
in his or her continued ability to
demonstrate the skills necessary for the
performance of the position. We are
expanding this requirement by creating
anew §460.71 to identify PACE
organization oversight requirements for
PACE employees and contractors with
direct patient care responsibilities.
These requirements fall into two
categories, that is, competency
evaluation and staff and contractor
requirements, and are listed as follows:

e The PACE organization must ensure
that employees and contracted staff
providing care directly to participants
demonstrate the skills necessary for
performance of their position.

e The PACE organization must
provide each employee and all
contracted staff with an orientation. The
orientation must include at a minimum
the organization s mission, philosophy,
policies on participant rights,
emergency plan, ethics, the PACE
benefit, and policies and procedures
relevant to each individual’s job duties.

* The PACE organization must
develop a competency evaluation
program that identifies those skills,
knowledge, and abilities that must be
demonstrated by direct participant care
staff (employees and contractors). The
program must be evidenced as
completed prior to performing
participant care and on an ongoing basis
by qualified professionals. The PACE
organization must designate a staff
person to oversee these activities for
employees and work with the PACE
contractor liaison to ensure compliance
by contracted staff.

We note that the PACE organization
may satisfy this requirement for contract
staff through receipt of competency
evaluation documentation from certain
independent contractors where
licensure requirements include a
competency evaluation component, or
from organizations or agencies that
employ PACE staff.

The PACE organization must develop
a program to ensure that all staff
providing direct participant care
services meet the requirements listed
below. We revised §460.70(e) to require
contractors who furnish direct
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participant care to meet the
requirements of § 460.71 as well. The
PACE organization will verify that
direct participant care staff or
contractors meet the following
requirements:

* Comply with any State or Federal
requirements for direct patient care staff
in their respective settings;

* Comply with the requirements of
§460.68(a) regarding persons with
criminal convictions;

» Have verified current certifications
or licenses for their respective positions;

 Are free of communicable diseases;
and

» Have been oriented to the PACE
program.

» Agree to abide by the philosophy,
practices, and protocols of the PACE
organization.

E. Waiver Process

To implement section 903 of BIPA,
we considered amending the November
24,1999 PACE interim final regulations
to identify each requirement that is
eligible for waiver and provide separate
waiver criteria for each requirement.
However, we were concerned that
amending the regulation for each waiver
would: (1) Create a regulatory level of
specificity that might make it difficult to
apply to future requests for similar but
not identical waivers; and (2) cause a
significant delay between when the
need for a waiver is identified and when
it may be implemented.

As an alternative, we are amending
the PACE regulation by adding
§§460.26 and 460.28 to establish a
process for a PACE organization to
request waiver of regulatory
requirements. As noted previously, the
PACE Protocol and the November 24,
1999 PACE regulation have been proven
effective as PACE organizations grow
and reach financial solvency.

We have learned a great deal about
variations in the model through the
information we received in processing
grandfathering requests under section
902 of BIPA and numerous discussions
with the NPA, PACE organizations, and
States. Allowing for waivers provides a
unique opportunity for PACE
organizations, the States, and CMS to
experiment with new approaches within
the structure of the PACE model. This
process will allow for variations that
achieve the intent of the regulatory
provision while responding to the needs
of PACE organizations to develop and
expand within their States’ long-term
care delivery system. The PACE
organizations will serve as an ongoing
laboratory that over time will establish
best practices that may ultimately

replace the current regulatory
requirements.

We realize that in order to foster
innovation and creativity within the
PACE program, PACE organizations
must be granted some degree of
flexibility in their operation and service
delivery. However, we must balance this
need for flexibility with our
responsibility to ensure quality, cost
effective care for all beneficiaries.

Based upon our experience and
review of grandfathering requests under
section 902 of BIPA, we realize we must
consider two categories of waiver
requests, that is, general waivers and
conditional waivers subject to
evaluation. They are discussed as
follows:

1. General Waivers

A general waiver may be granted to a
PACE organization that has successfully
implemented a specific operating
arrangement, for example, an operating
arrangement approved under section
902 of BIPA. General waivers would
continue indefinitely; however,
approval may be withdrawn for good
cause if periodic monitoring of the
organization’s operations and policies
indicates participant care is being
jeopardized, there is fiscal instability, or
the goals of the PACE model are not
maintained.

2. Conditional Waivers

A conditional waiver, subject to
evaluation, is a provisional waiver we
would approve for a specific period of
time to a new or experienced
organization. During the conditional
period, the PACE organization would
need to submit specific data, that we
prescribed, that would allow us to
monitor and evaluate the conditional
waiver to determine whether the waiver
may become permanent. This category
of waiver may include the following
scenarios:

(a) A request for waiver without
which a PACE organization would be
prevented from entering the program.
For example, if a prospective PACE
organization has been unable to hire or
contract with a social worker with a
master’s degree, we may consider
approving a conditional waiver request
to allow a social worker with a
baccalaureate degree to operate in this
capacity until a qualified social worker
is hired. This waiver would only be in
effect until the PACE organization could
hire or contract for an appropriate staff
member.

(b) A request for approval of an
arrangement with which a PACE
organization does not have any
experience. We want to encourage

creative approaches to improving the
PACE model and view conditional
waivers as a responsible way to balance
the need of a PACE organization with
protection of participant health and
safety. We do need to be cautious in
approving arrangements in which the
PACE organization does not have a
proven record of success. In this case,
we may limit the number of participants
exposed to the waiver or approve the
waiver for a limited period of time or at
a specific PACE Center until we are
assured through evaluation that (1) The
intent of the regulation is met; and (2)
the approach is not inconsistent with
nor impairs the essential elements,
objectives, and requirements of PACE.
At that time, we may approve a general
waiver so that the PACE organization
may expand the arrangement to other
PACE Centers it manages without
jeopardizing participant care.

Each of the conditional waivers will
be subject to periodic monitoring. A
PACE organization approved for a
conditional waiver would need to
submit the prescribed data at specified
intervals. CMS intends to establish
elements for evaluating the conditional
requests. This evaluation would serve a
dual purpose. It would allow CMS to
monitor the impact on participant care
as well as enable us to determine if any
permanent changes to PACE should be
implemented through regulations. In
addition, we may provide technical
assistance to other PACE organizations
requesting a similar waiver.

To obtain a waiver, a PACE
organization must provide a detailed
description of how its proposed
modification differs from the regulatory
requirement and describe how it meets
the intent of the regulatory provision.
The burden is on the PACE organization
to explain why a waiver is needed to
start up or expand their program. Where
a PACE organization has not completed
the trial period, attained financial
solvency, and demonstrated competence
with the PACE model as evidenced by
successful CMS and State onsite reviews
and monitoring activities, it will be
necessary for the organization to explain
how the waiver is necessary to meet
those objectives. For a new organization,
it will be necessary for the organization
to explain why a waiver is needed for
the organization to begin serving
participants.

Consistent with the process
developed for initial PACE provider
applications, all waiver requests must
be submitted to the State administering
agency for initial review. The State
administering agency would forward the
waiver request to CMS along with any
concerns or conditions they may have
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regarding the waiver. We will not accept
waiver requests directly from PACE
organizations. Waiver requests
submitted with an initial application
process must be prepared as a separate
document. These requests will be
reviewed simultaneously and in
conjunction with the application. Where
an existing PACE organization is
requesting a waiver, the request must be
submitted through the State to the CMS
address for PACE applications indicated
on the PACE homepage
(www.cms.hhs.gov/PACE). We intend to
process waiver requests as expeditiously
as possible in order to be responsive to
the needs of new organizations to
develop their programs and to the needs
of mature organizations as they expand.

Section 903 of BIPA directs us to
approve or deny a request for a
modification or waiver no later than 90
days after the date of receipt. We are
clarifying in § 460.28(b) that the date of
receipt is the date the request is
delivered to the address designated by
CMS. We note that there is no statutory
authority to stop the 90-day clock if
additional information is necessary to
make a determination on a waiver
request. Thus, it is in the PACE
organization’s best interest to provide
all pertinent information relevant to
their request. Where additional
information is necessary, the CMS PACE
manager will inform the PACE
organization as early as possible in the
review process. The PACE organization
will then be responsible for submitting
the additional information in a timely
enough manner to allow us to evaluate
the additional information and make a
determination on the waiver request
within the allotted 90 days. If the reply
from the PACE organization is not
received in a timely manner, we would
have to deny the request. The PACE
organization may then reapply for the
waiver, starting a new 90-day clock.

Consistent with sections 1894 and
1934 of the Act, we are specifying in
§460.26(c) the following requirements
that must not be waived:

(1) A focus on frail elderly qualifying
individuals who require the level of care
provided in a nursing facility;

(2) The delivery of comprehensive,
integrated acute and long-term care
services;

(3) The interdisciplinary team
approach to care management and
service delivery;

(4) Capitated, integrated financing
that allows the provider to pool
payments received from public and
private programs and individuals; and

(5) The assumption by the provider of
full financial risk (we note that
assuming full financial risk does not

preclude an organization from utilizing
reinsurance, stop-loss protection, or
other mechanism to meet its financial
obligations).

In addition to these five provisions,
the Secretary will not grant waivers that
are inconsistent with or would impair
the essential elements, objectives, and
requirements of sections 1894 and 1934
of the Act.

As noted previously, the November
24, 1999 PACE regulation was a
comprehensive document that included
many provisions that are not
appropriate for waiver. For example,
subpart B of the PACE regulation
describes the types of entities that may
submit PACE applications and the
process for submission of applications.
Since these requirements reflect
statutory requirements and our
application process, no waiver or
modification is appropriate. Likewise,
subpart C of the November 24, 1999
PACE regulation describes the terms
and content of the PACE program
agreement. Although we agree that it
would be easier to manage PACE
program agreements without the
significant detail, the content of the
PACE program agreement is specifically
required by statute. Thus, no waiver or
modification is appropriate.

Regarding other subparts of the PACE
regulation, we view many, but not all,
of the requirements as appropriate for
waiver or modification. For example,
while we may approve a waiver
regarding the organization’s structure or
division of responsibilities amongst
staff, we would not be inclined to waive
infection control requirements that are
standard precautions established by the
Centers for Disease Control and
Prevention.

We note that providing services
through contracts rather than through
direct employment of staff is the type of
flexibility most often requested by PACE
organizations and the NPA and will be
permissible without waiver.

In addition to the statutorily excluded
requirements specified in sections
1894(f)(2)(B) and 1934(f)(2)(B) of the
Act, we believe there are other
requirements that distinguish the PACE
benefit. For example, health care is
focused at a PACE Center; the
interdisciplinary team is composed of
certain health care professionals that
manage all the health care provided to
participants; a comprehensive
assessment by the interdisciplinary
team is conducted before admission into
the PACE program; and reassessment
occurs at least every 6 months or
whenever there is a significant change
in a participant’s health status. Further,
we believe that PACE participants are

entitled to the same patient rights’
protection available in the Medicare or
Medicaid fee-for-service or managed
care programs. Therefore, we will not
approve waiver or significant
modification of these requirements.

Two waiver issues specifically
mentioned in section 903 of BIPA are
requirements related to employment
and the use of community-based
primary care physicians. An example of
this would be to allow a PACE
organization to provide primary care
through community physicians
operating independent of the PACE
program, that is, physicians who do not
participate in interdisciplinary team
meetings. This approach is part of our
demonstration project currently
underway in Wisconsin. The evaluation
of the demonstration will not be
completed until 2005. As this
demonstration has developed, the sites
have modified their use of community-
based physicians over time. We believe
that further testing and refinement of
this approach is needed. We will follow
the evaluation of this demonstration to
determine the optimal policies and
procedures to require for PACE
organizations wishing to adopt this
option.

Another example is the use of satellite
locations, where required PACE Center
services (and the interdisciplinary team
services) are provided at various
locations. Although services may be
provided at various locations currently,
we are concerned that routinely
dispersing service delivery will
fundamentally change the PACE model,
especially the focus of services at the
PACE Center and care management
through the interdisciplinary team.

Since this rule will establish a process
for submission and approval of waiver
requests, we are removing the restrictive
waiver provisions that were limited to
rural and Tribal organizations, that is,
§460.68(c) regarding direct or indirect
interest in contracts, and, as noted
previously, the two waivers in
§460.102(g) related to employment of
the primary care physician and the
requirement that the interdisciplinary
team primarily serve PACE participants.
Although we are deleting the specific
waivers that were intended to encourage
development of PACE in rural or Tribal
areas, we continue to recognize the
special need for flexibility for these
areas and remain committed to allowing
waivers to promote PACE in medically
underserved areas. Deletion of the
specific waiver language is intended to
provide greater flexibility within the
overall PACE structure. We remain
committed to working with rural and
Tribal communities to help them
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address the challenges of developing
successful PACE programs.
Organizations that seek waiver of these
or any other regulatory requirements
would follow the requirements specified
in §460.26.

We note that a PACE organization
requesting a waiver of the prohibition
on direct or indirect interest in contracts
must develop policies and procedures
for disclosure of financial interest to the
governing body, establish recusal
restrictions, and a process to record
recusal actions for review by CMS and
the State administering agency. The
PACE organization must describe its
disclosure and recusal policies in its
waiver request.

III. Comments and Responses to the
November 1999 Interim Final
Regulation

We received a total of 27 comments
on the November 1999 interim final
regulation (64 FR 66234), many of them
concerning the waiver provisions
published at §§460.68 and 460.102.

Comment: Most of the commenters
expressed concern that the regulation is
too prescriptive and limits flexibility
and innovation and that the waiver
provisions in §§ 460.68 and 460.102 of
the regulation were too restrictive. The
commenters argued that developments
during the PACE demonstration
program had led to alternative practices
(primarily associated with contracting
flexibility) that were not reflected in the
November 1999 interim final regulation.
They urged CMS to allow alternative
approaches to meeting the regulatory
intent and specifically recommended
that we broaden the limited waivers
provided in the regulation targeted to
rural and Tribal organizations to permit
waiver of additional requirements by all
PACE organizations. In addition, section
903 of BIPA provided us with additional
guidance concerning both the practices
of longstanding PACE demonstration
programs (grandfathering) and new
organizations which may apply to
become PACE organizations.

Response: This interim final
regulation is a response to the portion
of the November 1999 regulation that
dealt with waivers and flexibility. It
responds to the concerns raised in the
public comments by establishing a
process through which approved PACE
organizations, as well as applicants,
may request a waiver of regulatory
requirements (§ 460.26) and allow
expanded contracting opportunities
(§460.70). Through the waiver process,
we hope to learn about any barriers the
PACE requirements create in developing
new organizations, especially those in

medically underserved areas, and
expanding existing PACE programs.

Once we have completed the
transition of PACE demonstrations to
permanent provider status and gained
sufficient experience with the waiver
process, we intend to develop a final
rule to revise the PACE regulation and
respond to all the public comments we
received on the November 1999 interim
final regulation as well as any public
comments submitted in response to
publication of this regulation.

IV. Provisions of the Interim Final Rule

The regulation amends part 460 by
replacing the term “multidisciplinary”
with “interdisciplinary”” wherever it
appears to reflect the interactive and
collaborative approach of the PACE
team.

Section 460.10 Purpose

We are amending this section to
clarify that subpart B also establishes a
process for a PACE organization to
request a waiver of regulatory
requirements in order to provide for
reasonable flexibility in adapting the
PACE service delivery model to the
needs of particular organizations (such
as those in rural areas).

Section 460.12 Application
Requirements

We are removing and reserving
paragraph (a)(2) to clarify that, although
CMS may begin review of PACE
organization applications, we may sign
a program agreement only with a PACE
organization located in a State with an
approved State plan amendment
electing PACE as an optional benefit
under its Medicaid State plan.

Section 460.26 CMS Evaluation of
Waiver Requests

In accordance with the requirements
in section 903 of BIPA, we are adding
this section to subpart B to establish a
process for a PACE organization to
request waiver of regulatory
requirements and to list provisions that
are statutorily excluded. This process is
described in section ILE. of this
preamble.

Section 460.28 Notice of CMS
Determination on Waiver Requests

As required by section 903 of BIPA,
we are adding this section to subpart B
to specify the time limit for notification
to PACE organizations of our decisions
on waiver requests and to state that we
may withdraw approval of a waiver for
good cause. This process is described in
section ILE. of this preamble.

Section 460.30 Program Agreement
Requirements

We are revising paragraph (b) to
reflect that the PACE program
agreement is a 3-party agreement that is
signed by CMS, the State administering
agency, and the PACE organization.
Also, we are adding a new paragraph (c)
to clarify that we may sign a program
agreement only with a PACE
organization that is located in a State
with an approved State plan
amendment electing PACE as an
optional benefit under its State plan.

Section 460.60 PACE Organizational
Structure

In order to allow for contracting of a
PACE program director and medical
director described in section IL.B. of this
preamble, we are amending paragraphs
(b) and (c) to require that the PACE
organization employ these staff
members directly or have contracts for
these staff that meet the contracting
requirements specified in §460.70.

Section 460.68 Program Integrity

As discussed in section ILE. of this
preamble, we are removing paragraph
(c) and amending paragraph (b) by
removing the cross reference to
paragraph (c).

Section 460.70 Contracted Services

As described in section II.B. of this
preamble, we are amending paragraph
(e) to include additional contract
requirements where the PACE
organization chooses to contract for
interdisciplinary team members or key
administrative staff. In addition, we are
adding a new paragraph (f) to include
specific contract requirements where
the PACE organization chooses to
contract for PACE Center services.
These changes are described in section
II.C. of this preamble. Finally, we are
amending paragraph (b)(1)(i) to clarify
that an institutional contractor, such as
a hospital or skilled nursing facility,
must meet the Medicare or Medicaid
participation requirements. However,
where the PACE organization is
supplementing its own staff to provide
services in the home or at the PACE
Center, certain staffing agencies that
may not be Medicare certified providers
may be used as long as the staff and the
agency meet applicable State licensure
requirements.

Section 460.71
Participant Care

Oversight of Direct

In consideration of the vulnerable
population served by PACE, we are
adding this section to identify PACE
organization oversight requirements for
PACE employees and contractors with
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direct patient care responsibilities.
These requirements are described in
section IL.D. of this preamble.

Section 460.102 Interdisciplinary
Team

We are amending paragraph (d)(2)(iii)
to clarify that interdisciplinary team
members must document changes of a
participant’s condition in a participant’s
medical record consistent with the
PACE organization’s documentation
policies. This will ensure that only
designated team members have access to
patients records. Also, in consideration
of the expanded contracting
opportunities described in section II.B.
of this preamble, we are removing
paragraph (f) that requires members of
the PACE interdisciplinary team to be
employed by the PACE organization.
Finally, we are removing paragraph (g)
that allows CMS and the State
administering agency to waive the
employment requirement for the
primary care physician and the
requirement that the interdisciplinary
team serve primarily PACE participants.
Since the PACE organization may
contract for primary care physicians in
accordance with the requirements
specified in § 460.70 (described in
section IL.B. of this preamble) and other
waivers are governed by § 460.26
(described in section ILE. of this
preamble), these specific waiver
provisions are no longer necessary. We
are amending paragraph (d)(3) by
removing the cross reference to
paragraph (g).

V. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

VI. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed and the
terms and substance of the proposed
rule or a description of the subjects and
issues involved. However, section
1894(f)(1) if the Act specifically permits
the Secretary to issue interim final or
final regulations to carry out sections

1894 and 1934 of the Act. Therefore, we
are issuing this final rule on an interim
basis with a 60-day comment period.

VII. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995 (PRA), we are required to
provide 60-day notice in the Federal
Register and solicit public comment
before a collection of information
requirement is submitted to the Office of
Management and Budget (OMB) for
review and approval. In order to fairly
evaluate whether an information
collection should be approved by OMB,
section 3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

* The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

» The accuracy of our estimate of the
information collection burden.

» The quality, utility, and clarity of
the information to be collected.

* Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

Section 460.26 CMS Evaluation of
Waiver Requests

Section 460.26(b) requires a PACE
organization or prospective PACE
organization to submit a written request
to obtain CMS approval of its request for
waiver or modification of a PACE
regulatory requirement. Section
460.26(a) requires that the request be
submitted through the State
administering agency.

The burden associated with this
requirement is the time and effort to
develop and submit a waiver request to
CMS. We estimate that 25 entities will
apply per year and that each entity will
take 3 hours to complete the
requirements of this section for a total
annual burden of 50 hours.

In addition, § 460.26(a) requires that a
waiver request must be submitted to the
State administering agency of the State
in which the program is located for
review prior to submittal to CMS.

The burden associated with this
requirement is the time and effort for a
State to review and submit waiver
requests to CMS indicating that it
approves the waiver requests. We
estimate that 25 States will each take 1
hour to complete these requirements for
a total annual burden of 25 hours.

Section 460.71
Participant Care

Oversight of Direct

In summary, §460.71(a) requires a
PACE organization to develop a
competency evaluation program to
ensure that direct participant care staff
(employees and contractors) have the
skills, knowledge, and ability to perform
the duties associated with their
positions.

The burden associated with this
requirement is the time and effort to
develop and maintain a competency
evaluation program, perform
evaluations including evaluation of all
current staff, and document the results.
We estimate that each organization will
spend 3 hours developing the program,
50 hours implementing the program for
all current staff, and 50 hours
maintaining the program and verifying
the qualifications and competency of
new staff and contractors. There will be
approximately 54 PACE organizations
with approximately 100 contracted staff
for a total annual burden of 2700 hours.

Section 460.102 Multidisciplinary
Team

Section 460.102(d)(2)(iii) requires the
documention of any changes in a
participant’s condition in the
participant’s medical record consistent
with documentation polices established
by the medical director.

We believe that the burden associated
with this ICR is exempt from the PRA
in accordance with 5 CFR 1320.3(b)(2)
because the time, effort, and financial
resources necessary to comply with
these requirements would be incurred
by persons in the normal course of their
activities.

We have submitted a copy of this
interim final with comment rule to OMB
for its review of the information
collection requirements described
above. These requirements are not
effective until they have been approved
by OMB.

If you comment on these information
collection and recordkeeping
requirements, please mail copies
directly to the following: Centers for
Medicare and Medicaid Services, Office
of Information Services, Security and
Standards Group, Division of CMS
Enterprise Standards, Room C2-26-17,
7500 Security Boulevard, Baltimore, MD
21244-1850, Attn: John Burke, CMS—
1201-IFC, and Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 10235,
New Executive Office Building,
Washington, DC 20503, Attn: Brenda
Aguilar, HCFA Desk Officer.
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VIII. Regulatory Impact Statement

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 16,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year).

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
non-profit organizations and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by non-profit
status or by having revenues of $6 to
$29 million or less annually. For
purposes of the RFA, all PACE
providers are considered to be small
entities. Individuals and States are not
included in the definition of a small
entity.

Section 1102(b) of the Social Security
Act (the Act) requires us to prepare a
regulatory impact analysis if a rule may
have a significant impact on the
operations of a substantial number of
small rural hospitals. Such an analysis
must conform to the provisions of
section 604 of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 100
beds. This rule will not affect a
significant number of small rural
hospitals.

This interim final rule will affect a
very limited number of small non-profit
entities that are operating, or seek to
operate, a PACE program and request
waiver of regulatory requirements for
startup or expansion. The rule will
indirectly affect Medicare beneficiaries
and Medicaid recipients who may
qualify for a PACE program and who
might wish to enroll in one in their
geographic area, because it may affect
the availability of those programs. A
typical mature PACE program maintains
an enrollment of about 200 to 300
individuals.

While we do not have data on which
to base an estimate of overall costs or
savings to the Medicare and Medicaid
programs, we believe that any
incremental difference would be so
small as to be negligible. Payment rates
for PACE are adjusted so that the total
payment level is less than the projected
payment that would have been made if
the participants were not enrolled in
PACE. Thus, the overall effect of the
PACE program should be a slight
savings for this small population.
Approved PACE organizations that
request waivers to support expansion
activities or prospective organizations
that request waivers to support start up
may incur a minimal cost and burden
associated with waiver requests.

If this rule were not issued, PACE
programs would be unable to implement
modifications to PACE regulatory
requirements, potentially impeding
their ability to start up or expand their
programs.

We are not preparing analyses for
either the RFA or section 1102(b) of the
Act because we have determined, and
we certify, that this rule will not have
a significant economic impact on a
substantial number of small entities or
a significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies anticipate costs
and benefits before issuing any rule that
may result in expenditure in any 1 year
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$110 million. This interim final rule
will not mandate any requirements for
State, local, or tribal governments nor
would it result in expenditures by the
private sector of $110 million or more
in any 1 year.

Under Executive Order 13132, this
regulation will not significantly affect
the States beyond what is required and
provided for under the BBA. It follows
the intent and letter of the law and does
not usurp State authority beyond what
the BBA requires. This regulation
describes the processes that must be
undertaken by CMS, the States, and
PACE organizations in order to
implement the flexibility afforded by
section 903 of BIPA.

As we explained in the November
1999 interim final regulation (64 FR
66235), sections 4801 and 4802 of the
BBA clearly describe a cooperative
relationship between the Secretary and
the States in the development,
implementation, and administration of
the PACE program. The BIPA
amendments reflect this partnership
between CMS and the State

administering agency. However, section
903 of BIPA does not specifically
provide for consultation or agreement
by the States in making waiver
determinations. Nonetheless, it is our
intention to engage the State in
discussion regarding waiver requests
and to require the PACE organization to
submit a waiver request through the
State administering agency.

In addition, we continue to obtain
State input in the early stages of policy
development through conference calls
with State Medicaid Agency
representatives. The calls, which began
after enactment of the BBA, have been
very productive in understanding the
variety of State concerns inherent in
implementing the PACE program. We
are committed to continuing this
dialogue with States after publication of
this regulation to ensure this
cooperative atmosphere continues as we
complete the transition of the current
PACE demonstration sites to full
provider status and expand access to the
PACE benefit.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 460

Aged, Health facilities, Medicare,
Medicaid, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
Chapter IV as set forth below:

PART 460—PROGRAMS OF ALL-
INCLUSIVE CARE FOR THE ELDERLY
(PACE)

1. The authority citation for part 460
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395).

2. In part 460, revise all references to
“multidisciplinary” to read
“interdisciplinary’.

Subpart B—PACE Organization
Application and Waiver Process

3. The heading for subpart B is
revised as set forth above.

4. Section 460.10 is revised to read as
follows:

§460.10 Purpose.

This subpart sets forth the application
requirements for an entity that seeks
approval from CMS as a PACE
organization and the process by which
a PACE organization may request waiver
of certain regulatory requirements. The
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purpose of the waivers is to provide for
reasonable flexibility in adapting the
PACE model to the needs of particular
organizations (such as those in rural
areas).

8460.12 [Amended]

5. Section 460.12 is amended by
removing and reserving paragraph (a)(2).

6. Sections 460.26 and 460.28 are
added to subpart B to read as follows:

§460.26 Submission and evaluation of
waiver requests.

(a) A PACE organization must submit
its waiver request through the State
administering agency for initial review.
The State administering agency
forwards waiver requests to CMS along
with any concerns or conditions
regarding the waiver.

(b) CMS evaluates a waiver request
from a PACE organization on the basis
of the following information:

(1) The adequacy of the description
and rationale for the waiver provided by
the PACE organization, including any
additional information requested by
CMS.

(1) Information obtained by CMS and
the State administering agency in on-
site reviews and monitoring of the PACE
organization.

(c) Requirements related to the
following principles may not be waived:

(1) A focus on frail elderly qualifying
individuals who require the level of care
provided in a nursing facility.

(2) The delivery of comprehensive,
integrated acute and long-term care
services.

(3) An interdisciplinary team
approach to care management and
service delivery.

(4) Capitated, integrated financing
that allows the provider to pool
payments received from public and
private programs and individuals.

(5) The assumption by the provider of
full financial risk.

§460.28 Notice of CMS determination on
waiver requests.

(a) Time limit for notification of
determination. Within 90 days after
receipt of a waiver request, CMS takes
one of the following actions:

(1) Approves the request.

(2) Denies the request and notifies the
PACE organization in writing of the
basis for the denial.

(b) Date of receipt. For purposes of the
90-day time limit described in this
section, the date that a waiver request is
received by CMS from the State
administering agency is the date on
which the request is delivered to the
address designated by CMS.

(c) Waiver approval. (1) A waiver
request is deemed approved if CMS fails

to act on the request within 90 days
after the date the waiver request is
received by CMS.

(2) CMS may withdraw approval of a
waiver for good cause.

Subpart C—PACE Program Agreement

7. Section 460.30 is amended by
revising paragraph (b) and adding
paragraph (c) to read as follows:

§460.30 Program agreement requirement.
(b) The agreement must be signed by
an authorized official of CMS, the PACE
organization and the State administering

agency.

(c) CMS may only sign program
agreements with PACE organizations
that are located in States with approved
State plan amendments electing PACE
as an optional benefit under their
Medicaid State plan.

Subpart E—PACE Administrative
Requirements

8. In § 460.60, paragraphs (b) and (c)
are revised to read as follows:

§460.60 PACE organizational structure.
* * * * *

(b) Program director. The organization
must employ, or contract with in
accordance with § 460.70, a program
director who is responsible for oversight
and administration of the entity.

(c) Medical director. The organization
must employ, or contract with in
accordance with §460.70, a medical
director who is responsible for the
delivery of participant care, for clinical
outcomes, and for the implementation,
as well as oversight, of the quality
assessment and performance

improvement program.
* * * * *

9. In §460.68 the following changes
are made:

a. Paragraph (b) is revised.

b. Paragraph (c) is removed and
reserved.

The revision reads as follows:

§460.68 Program integrity.
* * * * *

(b) Direct or indirect interest in
contracts. No member of the PACE
organization’s governing body or any
immediate family member may have a
direct or indirect interest in any contract
that supplies any administrative or care-
related service or materials to the PACE

organization.
* * * * *

10. In §460.70, the following changes
are made:

a. Paragraph (b) introductory text is
republished and (b)(1)(i) is revised.

b. Paragraph (e) introductory text is
republished and (e)(2) is revised.

c. Paragraph (e)(5) introductory text is
republished and paragraphs (e)(5)(vi)
through (ix) and (f) are added.

The revisions and additions read as
follows:

§460.70 Contracted services.

* * * * *

(b) Contract requirements. A contract
between a PACE organization and a
contractor must meet the following
requirements:

(1) * Kk %

(i) An institutional contractor, such as
a hospital or skilled nursing facility,
must meet Medicare or Medicaid
participation requirements.

* * * * *

(e) Content of contract. Each contract
must be in writing and include the
following information:

(1) * *x %

(2) Services furnished (including
work schedule if appropriate).

* * * * *

(5) Contractor agreement to do the
following:

* * * * *

(vi) Agree to perform all the duties
related to its position as specified in this
part.

(vii) Participate in interdisciplinary
team meeting as required.

(viii) Agree to be accountable to the
PACE organization.

(ix) Cooperate with the competency
evaluation program and direct
participant care requirements specified
in §460.71.

(f) Contracting with another entity to
furnish PACE Center services. (1) A
PACE organization may only contract
for PACE Center services if it is fiscally
sound as defined in § 460.80(a) of this
part and has demonstrated competence
with the PACE model as evidenced by
successful monitoring by CMS and the
State administering agency.

(2) The PACE organization retains
responsibility for all participants and
may only contract for the PACE Center
services identified in § 460.98(d).

11. Section 460.71 is added to subpart
E to read as follows:

§460.71 Oversight of direct participant
care.

(a) The PACE organization must
ensure that all employees and
contracted staff furnishing care directly
to participants demonstrate the skills
necessary for performance of their
position.

(1) The PACE organization must
provide each employee and all
contracted staff with an orientation. The
orientation must include at a minimum
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the organization’s mission, philosophy,
policies on participant rights,
emergency plan, ethics, the PACE
benefit, and any policies related to the
job duties of specific staff.

(2) The PACE organization must
develop a competency evaluation
program that identifies those skills,
knowledge, and abilities that must be
demonstrated by direct participant care
staff (employees and contractors).

(3) The competency program must be
evidenced as completed before
performing participant care and on an
ongoing basis by qualified professionals.

(4) The PACE organization must
designate a staff member to oversee
these activities for employees and work
with the PACE contractor liaison to
ensure compliance by contracted staff.

(b) The PACE organization must
develop a program to ensure that all
staff furnishing direct participant care
services meet the following
requirements:

(1) Comply with any State or Federal
requirements for direct patient care staff
in their respective settings.

(2) Comply with the requirements of
§460.68(a) regarding persons with
criminal convictions.

(3) Have verified current certifications
or licenses for their respective positions.

(4) Are free of communicable
diseases.

(5) Have been oriented to the PACE
program.

(6) Agree to abide by the philosophy,
practices, and protocols of the PACE
organiztion.

Subpart F—PACE Services

12. In §460.102, the following
changes are made: a. Paragraph (d)(2)
introductory text is republished and
(d)(2)(iii) is revised.

b. Paragraph (d)(3) is amended by
removing ‘“Except as specified in
paragraph (g) of this section”.

c. Paragraphs (f) and (g) are removed.

The revisions read as follows:

§460.102 Interdisciplinary team.
* * * * *
(d) * *x %

(2) Each team member is responsible
for the following:

* * * * *

(iii) Documenting changes of a
participant’s condition in the
participant’s medical record consistent
with documentation polices established
by the medical director.

* * * * *

(Catalog of Federal Domestic Assistance

Program No. 93.778, Medical Assistance
Program)

(Catalog of Federal Domestic Assistance

Program No. 93.773, Medicare—Hospital

Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: July 17, 2002.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: September 16, 2002.
Tommy G. Thompson,
Secretary.
[FR Doc. 02—24858 Filed 9-27—-02; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF THE INTERIOR

Office of Hearings and Appeals

43 CFR Part 4
RIN 1090-AA82

Special Rules Applicable to Surface
Coal Mining Hearings and Appeals

AGENCY: Office of Hearings and Appeals,
Interior.

ACTION: Final rule.

SUMMARY: The Office of Hearings and
Appeals is publishing final rules to
update addresses and telephone
numbers and to conform cross-
references and language in existing rules
with rules of the Office of Surface
Mining Reclamation and Enforcement.

DATES: Effective Date: October 1, 2002.

FOR FURTHER INFORMATION CONTACT: Will
A. Irwin, Administrative Judge, Interior
Board of Land Appeals, 801 N. Quincy
Street, Suite 300, Arlington, Virginia
22203. Phone 703-235-3750.
SUPPLEMENTARY INFORMATION:

I. Background

The rules governing procedures for
hearings and appeals under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), 30 U.S.C. 1201-1328
(2000), that appear in Title 43, Part 4,
Subpart L, of the Code of Federal
Regulations (CFR) have been adopted by
the Office of Hearings and Appeals
(OHA) at various times since that statute
was enacted. Over the years some of the
addresses, phone numbers, cross
references, and language of those rules
have become out of date. For example,
the Office of Surface Mining
Reclamation and Enforcement (OSM)
adopted final rules in December 2000,
65 FR 79582 (Dec. 19, 2000) in Title 30
CFR. The result is that the language and
section numbers in OHA'’s existing rules
in 43 CFR part 4, subpart L, that refer
to OSM’s rules do not correspond to the
language and section numbers in OSM’s
recent rules. The final rules OHA adopts

today are intended only to make
technical amendments to the rules in
Subpart L so that they will conform to
the rules in 30 CFR and otherwise be up
to date.

Definitions

Some rules in 43 CFR, Part 4, Subpart
L, use the abbreviation “OSM” for the
Office of Surface Mining Reclamation
and Enforcement and some rules use
“OSMRE.” As OSM'’s definition in 30
CFR 700.5 makes clear, the two
abbreviations have the same meaning.
The definition in 43 CFR 4.1100(e) is
revised to correspond to OSM’s
definition.

Jurisdiction of the Board

The cross reference in 43 CFR
4.1101(a) to the jurisdiction of the
Board, ‘““as set forth in 43 CFR 4.1(4),”
is out of date. In 1982, the Interior Board
of Surface Mining and Reclamation
Appeals (IBSMA) was abolished and
jurisdiction over appeals under SMCRA
was transferred to the Interior Board of
Land Appeals (IBLA). See 49 FR 7564—
7565 (March 1, 1984); 48 FR 22370 (May
18, 1983). IBLA’s jurisdiction is now set
forth in 4.1(b)(3), so 4.1101(a) is
amended to read ‘‘as set forth in 43 CFR
4.1(b)(3).”

In addition, the reference in 4.1101(a)
to 43 CFR 4.21(c) is out of date. When
4.1101 was adopted in 1978, 4.21(c)
dealt with requests for reconsideration.
43 CFR 4.21 was amended in 1993,
however, and 4.21(c) became 4.21(d). 58
FR 4939, 4941 (Jan. 19, 1993). The
reference in 4.1101(a) is revised to
conform to the 1993 amendment of 4.21.

Several rules have been added to
Subpart L since that subpart was
originally promulgated in August 1978,
I.e., sections 4.1350—4.1356, 4.1360—
4.1369, 4.1370-4.1377, 4.1380—4.1387,
and 4.1390—4.1394. Some subjects
covered in the rules that have been
added are not specifically included in
the list of subjects under the Board’s
jurisdiction in 4.1101(a)(1)—(7). The
subjects not included by the rules that
have been added to Subpart L are
therefore added to the list in 4.1101(a)
as (8)—(11) and previous sections (8) and
(9) are renumbered (12) and (13).

Service

Some of the jurisdictions, addresses,
and telephone numbers of the offices of
the Office of the Solicitor that are to
receive service of a document under 43
CFR 4.1109(a)(1) and (a)(3) have
changed. 4.1109(a)(2) is amended to
reflect these changes.



Federal Register/Vol. 67, No. 190/ Tuesday, October 1, 2002/Rules and Regulations

61507

Suspension or Revocation of Permits
Under Section 521(a)(4) of the Act

The rules in 4.1190—4.1196 of Subpart
L, adopted in 1978, provide procedures
to review an OSM order to show cause
why a permit should not be suspended
or revoked under the rule adopted by
OSM in December 1977 for the initial
regulatory program. See 30 CFR 722.16.
The rules in Subpart L have not been
revised since OSM adopted its
permanent regulatory program rule
governing such proceedings in 1979. 30
CFR 843.13. OSM revised that rule in
1982. The rules in 4.1190-4.1196 are
revised to adjust the timing of the filing
of an OSM Director’s order with OHA
(4.1190(a)); to delete references to the
initial regulatory program rule (4.1192
and 4.1194); to add a requirement for
notice of a hearing contained in 30 CFR
843.13(b) (new 4.1193); and to
redesignate former 4.1193, 4.1194,
4.1195, and 4.1196 as 4.1194, 4.1195,
4.1196, and 4.1197.

Applications for Review of Alleged
Discriminatory Acts Under Section 703
of the Act

It is 30 CFR Part 865 rather than Part
830 that contains the OSM regulations
governing review of alleged
discriminatory actions. Therefore, the
references in 4.1200 and 4.1204 to the
regulations in 30 CFR are amended.

Determination on an Application
Concerning an Order of Cessation

The telephone numbers of the OSM
field offices that are to receive telephone
notice of an application for review
under 4.1266(b)(2), and the states served
by those field offices, are updated.

Appeals to the Board From Decisions or
Orders of Administrative Law Judges

Since Subpart L was adopted in 1978,
OSM has added Part 845 to 30 CFR. 43
CFR 4.1270(f) is therefore amended to
refer to this part as well as part 723.

43 CFR 4.1276(a), which provides that
a party may move for reconsideration of
a Board decision, refers to 43 CFR
4.21(c). When 4.21 was amended in
1993, paragraph (c) was redesignated
paragraph (d). 58 FR 4939, 4941 (Jan. 19,
1993). 4.1276(a) is therefore amended to
refer to subsection (d).

Request for Hearing on a Preliminary
Finding Concerning a Demonstrated
Pattern of Willful Violations Under
Section 510(c) of the Act

In December 2000, OSM adopted 30
CFR 774.11, “Post-permit issuance
requirements for regulatory authorities
and other actions based on ownership,
control, and violation information.”
That regulation requires OSM to serve a

“preliminary finding of permanent
permit ineligibility’”” under section
510(c) of the Act if an applicant or
operator controls or has controlled
surface coal mining and reclamation
operations with a demonstrated pattern
of willful violations and the violations
are of such nature and duration with
such resulting irreparable damage to the
environment as to indicate an intent not
to comply with the Act, its
implementing regulations, the
regulatory program, or a permit. In
making such a finding OSM will only
consider control relationships and
violations that would make or would
have made the applicant or operator
ineligible for a permit under 30 CFR
773.12(a) and (b). 30 CFR 774.11(c), 65
FR 79582, 79667 (Dec. 19, 2000). An
applicant or operator may request a
hearing on a preliminary finding of
permanent permit ineligibility under 43
CFR 4.1350 through 4.1356. 30 CFR
774.11(d).

The OHA rules referred to in 30 CFR
774.11(d) that provide procedures for
review of a preliminary finding under
section 510(c) of the Act, 4.1350—4.1356,
were adopted in 1987 and 1991 and
their language does not conform to the
language adopted in OSM’s more recent
rules. OHA’s rules in 4.1350, 4.1351,
4.1352, and 4.1355 are therefore
amended to do so.

Review of an OSM Notice That an
Applicant Is Ineligible for a Permit

The rules OSM adopted in December
2000 provide that OSM is to provide
written notice of its decision that an
applicant is ineligible for a permit under
section 510(c) of the Act. The notice is
to tell the applicant of its appeal rights
under 30 CFR Part 775 and 43 CFR
4.1360 through 4.1369. 30 CFR
773.12(e), 65 FR 79582, 79664 (Dec. 19,
2000).

OHA’s regulations in 43 CFR 4.1360—
4.1369 set forth the procedures for
administrative review of OSM decisions
concerning permits. 4.1360, however,
does not list review of an OSM decision
under 30 CFR 773.12 that an applicant
is ineligible for a permit. A new
subsection (e) is therefore added to
4.1360 to include such a decision.

Review of OSM Decisions Proposing To
Suspend or Rescind or Suspending or
Rescinding Improvidently Issued
Permits

When OSM published its regulations
in December 2000, it revised 30 CFR
773.21-773.23 concerning
improvidently-issued permits. See 65
FR 79582, 79665-79666 (Dec. 19, 2000).
In doing so, OSM changed the
subsections under which it would issue

notices of proposed suspension or
rescission and notices of suspension or
rescission. Therefore, the cross
references in 43 CFR 4.1370-4.1372 to
OSM’s regulations need to be changed
to reflect the correct subsections, and 43
CFR 4.1372(a)(1), 4.1374(a) and
4.1376(a) are amended to refer to both
types of notices.

Review of OSM Decisions Concerning
Ownership or Control

In its December 2000 regulations,
OSM eliminated 30 CFR 773.24, revised
30 CFR 773.25, and added 773.26—
773.28 concerning challenges to an
OSM ““‘ownership or control listing or
finding.” See 65 FR 79582, 79666—
79667 (Dec. 19, 2000). Any person who
receives a written decision from OSM in
response to a challenge to a listing or
finding of ownership or control “and
who wishes to appeal that decision,
must exhaust administrative remedies
under the procedures at 43 CFR 4.1380
through 4.1387 or, when a State is the
regulatory authority, the State regulatory
program counterparts, before seeking
judicial review.” 30 CFR 773.28(e).

These changes in OSM’s rules require
conforming changes in OHA’s rules that
provide procedures for review of such
OSM decisions. 43 CFR 4.1380 and
4.1381(a) are amended accordingly.

Review of OSM Determinations Under
30 CFR Part 761

On December 17, 1999, OSM adopted
rules redefining when a person has
valid existing rights (VER) to conduct
surface coal mining operations on lands
listed in section 522(e) of the Act, 30
U.S.C. 1272(e); establishing procedures
for submitting requests for VER
determinations; modifying the
exception from the statutory limitations
and prohibitions for existing operations;
and revising the procedures for
compatibility findings for surface coal
mining operations on federal lands in
national forests. 64 FR 70766 (Dec. 17,
1999).

OHA'’s rules for obtaining review of
OSM determinations under section
522(e) were adopted in 1987 and 1991.
The existing 43 CFR 4.1390 states that
those rules “set forth procedures for
obtaining review pursuant to 30 CFR
761.12(h) of a determination by OSM
that a person holds or does not hold a
valid existing right.”

The preamble to OSM’s December
1999 rules explained that 30 CFR 761.12
was reorganized and recodified. Former
761.12(h) is now 761.16(f). 64 FR 70766,
70804 col. 2 (Dec. 17, 1999). 761.16(f)
provides for administrative review of an
OSM determination that a person does
or does not have valid existing rights.
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This rule therefore amends 4.1390 to
change the reference from 30 CFR
761.12 to 761.16.

Existing § 4.1390 also states that
OHA'’s rules provide procedures for
review of OSM determinations “that
surface coal mining operations did or
did not exist on the date of enactment
of the Act, on lands where operations
are prohibited or limited by section
522(e) of the Act.”

In December 1999, OSM explained
that it removed ‘“‘the portion of former
30 CFR 761.12(h) that provided for
administrative appeals of existing
operation determinations’:

The exception for existing operations in 30
CFR 761.12 does not require any affirmative
action or decision on the part of either the
permittee or the regulatory authority. As
explained in Part XVI of this preamble, the
exception for existing operations merely
allows an already permitted operation to
continue operating within the permit
boundaries in existence at the time that the
land comes under the protection of section
522(e) and 30 CFR 761.11. Hence, there is no
action or decision to appeal.

64 FR 70766, 70804, col. 2 (Dec. 17,
1999). OSM’s explanation in Part XVI
states:

[W]hen lands covered by an approved
permanent program permit come under the
protection of 30 CFR 761.11 and section
522(e) after permit issuance, the permittee
has the right to continue to operate on those
lands under the exception for existing
operations unless the regulatory authority
orders the permittee to revise the permit to
remove those lands from the permit area in
accordance with the procedures and criteria
of 30 CFR 774.13. A person who believes that
a permit has been improperly issued because
a protected feature came into existence before
rather than after permit issuance has the
option of either filing a timely challenge to
approval of the permit application or
submitting a complaint to the regulatory
authority in accordance with the State
program counterpart to 30 CFR 842.12 or to
us under 30 CFR 842.12. If the permit is
ultimately found to be defective, the
regulatory authority must require that the
permittee revise the permit in accordance
with 30 CFR 774.13.

64 FR 70766, 70803 col. 1 (Dec. 17,
1999). This rule therefore amends
4.1390 to remove the reference to
existing operation determinations.
Finally, existing § 4.1390 states that
the rules set forth the procedures ‘‘for
obtaining review pursuant to 30 CFR
761.12(h) of a determination by OSM
* * * that surface coal mining
operations may be permitted within the
boundaries of a national forest in
accordance with section 522(e)(2).” This
statement was adopted in error. The
former 30 CFR 761.12(h) did not refer to
such determinations. Under section
522(e)(2), it is the Secretary, not OSM,

who makes a finding “that there are no
significant recreational, timber,
economic, or other values which may be
incompatible with such surface mining
operations and * * *.”” See 30 CFR
761.11(b), 761.13. OSM’s December
1999 rules make clear that this authority
is reserved by the Secretary. 30 CFR
740.4(a)(5), 745.13(p). The IBLA is
delegated authority to decide appeals
from decisions on behalf of the
Secretary; it does not have authority to
review decisions made by the Secretary.
See Alamo Ranch Co., Inc., 135 IBLA
61, 67—68 (1996). This rule therefore
amends 4.1390 to remove the reference
to compatibility determinations under
30 CFR 761.11(b), 761.13.

Section 4.1391(a) is revised to reflect
the amendments to 4.1390.

A VER determination may either be
made independently or in conjunction
with a decision on an application for a
permit or a permit boundary revision.
30 CFR 716.16(b). It would not be made
in connection with an application for a
permit renewal or for the transfer,
assignment, or sale of permit rights, nor
does section 522(e) apply to coal
exploration. 64 FR 70766, 70819 (Dec.
17, 1999). Therefore, 4.1391(b)(1) and
(2) are revised to delete references to
those applications.

Because one need not be a permit
applicant to request a VER
determination, 4.1394(a) is revised to
refer to “‘a person who requested the
determination.” 4.1394(b) is revised to
reflect the scope of 4.1390, as amended.

II. Procedural Requirements

A. Review Under Procedural Statutes
and Executive Orders

1. Regulatory Planning and Review (E.O.

12688)

In accordance with the criteria in
Executive Order 12866, this document
is not a significant rule. The Office of
Management and Budget has not
reviewed this rule under Executive
Order 12866.

a. This rule will not have an annual
economic effect of $100 million or
adversely affect an economic sector,
productivity, competition, jobs, the
environment, public health or safety, or
other units of government. A cost-
benefit and economic analysis is not
required. These amended rules will
have virtually no effect on the economy
because they are simply providing
updated addresses and phone numbers
and correcting references to and
quotations from other regulations.

b. This rule will not create
inconsistencies with or interfere with
other agencies’ actions. These rules will
conform the rules in 43 CFR part 4,

subpart L, with current information
about other agencies, thereby making
the rules consistent rather than
inconsistent with actions that have been
taken by other agencies.

c. This rule does not alter the
budgetary effects of entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients.
These rules have to do only with the
procedures for hearings and appeals of
OSM decisions, not with entitlements,
grants, user fees, loan programs, or the
rights and obligations of their recipients,
and they make no substantive changes
in the procedures.

d. This rule does not raise novel legal
or policy issues. Because these rules
only make technical, conforming
changes to details such as addresses and
phone numbers applicable to
procedures for hearings and appeals,
they raise no policy or legal issues,
novel or otherwise.

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The changes
in addresses, phone numbers, citations
to and quotations from other rules will
have no effect on small entities. A Small
Entity Compliance Guide is not
required.

3. Small Business Regulatory
Enforcement F